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614(d)(1)(A)(VI) of the Act. This section
would require that the IEP include a
statement of any individual appropriate
accommodations that are necessary to
measure the academic achievement and
functional performance of the child on
State and districtwide assessments,
consistent with proposed § 300.160. If
the IEP Team determines that the child
should take a particular alternate
assessment on a particular State or
districtwide assessment of student
achievement, the IEP must include a
statement of why the child cannot
participate in the regular assessment
and why the particular alternate
assessment selected is appropriate for
the child. Proposed § 300.320(a)(7),
regarding the projected date for the
beginning of services and modifications
and the anticipated frequency, location,
and duration of those services and
modifications, is the same as
§300.347(a)(6) of the current
regulations.

Proposed § 300.320(b) would replace
current § 300.347(b), regarding
transition services, and would
incorporate some of the new statutory
requirements regarding postsecondary
goals in section 614(d)(1)(A)(VIII) of the
Act. Beginning with the first IEP in
effect after the child turns age 16 or
younger if determined appropriate, and
updated annually thereafter, this
proposed paragraph would require that
the IEP include appropriate measurable
postsecondary goals based upon age
appropriate transition assessments
related to training, education,
employment, and, where appropriate,
independent living skills, and the
transition services, including courses of
study needed to assist the child in
reaching those goals. As under the
current regulations, proposed
§ 300.320(b) would continue to apply
the requirements regarding transition
services for students younger than age
16, if determined appropriate by the IEP
Team. However, § 300.347(b)(1) of the
current regulations, regarding including
a statement of transition services needs
under the applicable components of the
student’s IEP in the IEPs of students
beginning at age 14 or younger, would
be removed from these proposed
regulations because it is no longer
required under the Act. Proposed
§ 300.320(c) would replace § 300.347(c)
of the current regulations, regarding
transfer of rights, and would incorporate
section 614(d)(1)(A)(1)(VII)(cc) of the
Act to require that beginning not later
than one year before the rights transfer,
the child is informed that his or her
rights under Part B will transfer to the

child upon reaching the age of majority
under State law.

Proposed § 300.320(d) would be based
on section 614(d)(1)(A)(ii) of the Act
and § 300.346(e) of the current
regulations. The first clause would
provide that the IEP is not required to
include additional information beyond
what is explicitly required under
section 614(d) of the Act. The second
clause, which is the same as
§ 300.346/(e) of the current regulations,
would provide that this section would
not require the IEP to include
information under one component of
the child’s IEP that is already contained
under another component of the IEP.

Section 300.341 of the current
regulations, regarding responsibility of
the SEA and other public agencies for
IEPs, would not be retained in these
proposed regulations. The statutory
authority for that section is not based on
the IEP provisions in section 614(d) of
the Act, and the substance of the
provision is essentially covered by
proposed § 300.149, which would
address the SEA responsibility for
general supervision, including
responsibility to ensure development
and implementation of IEPs.

Proposed §300.321 would include a
requirement regarding the composition
of the IEP Team, and is substantially the
same as § 300.344 of the current
regulations addressing a public agency’s
responsibility to ensure that the IEP
Team includes the required
participants. Proposed § 300.321(a)
would replace § 300.344(a) of the
current regulations. As with the current
regulation, proposed paragraph (a)(7)
would provide that, in accordance with
the Act, whenever appropriate, the child
be a member of the IEP Team.

Proposed § 300.321(b) would address
transition services participants and
would replace and modify § 300.344(b)
of the current regulations to reflect
changes to the Act’s requirements on
transition services. Proposed
§300.321(b)(1) would provide that the
child be invited to the IEP meeting if a
purpose of the meeting is consideration
of the child’s postsecondary goals and
the transition services needed to achieve
those goals. Proposed § 300.321(b)(2) is
substantially the same as § 300.344(b)(2)
of the current regulations, regarding the
public agency’s obligation to take other
steps to ensure that the student’s
preferences and interests are considered
if the child is unable to attend the
meeting. Proposed § 300.321(b)(3)
would replace and modify
§300.344(b)(3)(i) of the current
regulations and would require, to the
extent appropriate, and with the consent
of the parent or a child who has reached

the age of majority, that a representative
of a participating agency that is likely to
be responsible for providing or paying
for transition services be invited to the
meeting. Current § 300.344(b)(3)(ii),
addressing the public agency’s
obligations to take steps to obtain the
participation of the other agency in the
planning for transition services if the
other agency does not send a
representative, would be removed as it
is an unnecessary burden. Proposed
§300.321(c), regarding determination of
knowledge and special expertise of
other individuals invited by the parent
or public agency to be members of the
IEP Team, is essentially the same as,
and would replace, § 300.344(c) of the
current regulations. Proposed
§300.321(d), regarding designating a
public agency representative, is
essentially the same as, and would
replace, § 300.344(d) of the current
regulations.

Proposed § 300.321(e) would add a
new provision regarding IEP meeting
attendance and would incorporate
section 614(d)(2)(C) of the Act. Proposed
§300.321(e)(1) would specify when a
member of the IEP Team would not be
required to attend the IEP meeting in
whole or in part. Proposed
§300.321(e)(2) would specify when a
member of the IEP Team may be
excused from attending the IEP meeting
in whole or in part, subject to the
parent’s and public agency’s written
consent to the member’s excusal, and
subject to the member’s written
submission to the parent and public
agency of input into the development of
the IEP prior to the meeting.

Proposed § 300.321(f) would
incorporate a new requirement in
section 614(d)(2)(D) of the Act for the
initial IEP meeting for a child who was
previously served under Part C of the
Act, and would require, to ensure the
child’s smooth transition, that an
invitation to that meeting, at the request
of the parent, be sent to the Part C
services coordinator or a representative
of the Part C system.

Consistent with the statutory
requirement that a parent, as a member
of the IEP Team, provide significant
input into the child’s IEP, proposed
§300.322 would address parent
participation and would replace
§ 300.345 of the current regulations.
Proposed § 300.322(a), regarding
notifying the parents of the meeting
early enough to ensure they will have an
opportunity to attend and scheduling
the meeting at a mutually convenient
time and place, would be the same as
§ 300.345(a) of the current regulations.
Proposed § 300.322(b), regarding
information in the notice, would be the
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same as § 300.345(b) of the current
regulations, except that paragraph (b)(2),
regarding notifying a student age 14 or
younger about an IEP meeting to
develop a statement of needed transition
services would be removed because the
participation of a child age 14 or
younger in the transition services
planning process is not required under
the Act. Proposed § 300.322(b)(1), which
would be the same as § 300.345(b)(1) of
the current regulations, would continue
to require the public agency to notify
the parents of the purpose, time, and
location of the meeting and who will be
in attendance, including informing
parents of the provisions in § 300.322
regarding the participation of other
individuals with knowledge or special
expertise about the child. Paragraph
(b)(3) of current § 300.345 would be
modified, would become proposed

§ 300.322(b)(2) and would require that
the parent be notified, not later than the
first IEP to be in effect when the child
turns 16, or younger if determined
appropriate by the IEP Team, if a
purpose of the meeting will be the
consideration of postsecondary goals
and transition services for the child. The
notice would indicate that the agency
will invite the child to the meeting and
also would identify any other agency
that will be sending a representative to
the meeting. Proposed § 300.322(c),
regarding other methods to ensure
parent participation if neither parent
can attend, would replace § 300.345(c)
of the current regulations, and would be
modified to address the use of other
methods, including individual or
conference telephone calls, subject to

§ 300.328 of the proposed regulations
relating to alternative means of meeting
participation. Proposed § 300.322(d),
regarding conducting a meeting without
a parent in attendance, would replace

§ 300.345(d) of the current regulations,
except that the proposed regulation
would not specify the methods that the
public agency must use to keep a record
of its attempts to convince the parent
that he or she should attend the
meeting. Current section 300.345(e),
regarding the use of interpreters or other
action, as appropriate, would be
removed from these proposed
regulations because public agencies are
required by other Federal statutes to
take appropriate actions to ensure that
parents who themselves have
disabilities and limited English
proficient parents understand
proceedings at the IEP meeting. The
other Federal statutory provisions that
apply in this regard are Section 504 of
the Rehabilitation Act of 1973 and its
implementing regulations in 34 CFR

Part 104 (prohibiting discrimination on
the basis of disability by recipients of
Federal financial assistance) and title II
of the Americans With Disabilities Act
and its implementing regulations in 28
CFR Part 35 (prohibiting discrimination
on the basis of disability by public
entities, regardless of receipt of Federal
funds), and title VI of the Civil Rights
Act of 1964 and its implementing
regulations in 34 CFR Part 100
(prohibiting discrimination on the basis
of race, color, or national origin by
recipients of Federal financial
assistance).

Proposed § 300.322(f) would replace
§ 300.345(f) of the current regulations
and would continue to require that
public agencies give a parent a copy of
their child’s TEP at no cost to the parent.

Proposed § 300.323 would address
when IEPs must be in effect and would
replace some of the provisions of
§300.342 of the current regulations.
Proposed § 300.323(a), which is
essentially the same as § 300.342(a) of
the current regulations, would require a
public agency to ensure that an IEP is
in effect for each child with a disability
at the beginning of each school year.
Proposed § 300.323(b), regarding an IEP
or IFSP for children aged three through
five, would replace and modify
§300.342(c) of the current regulations.
The proposed regulation would
incorporate language in section
614(d)(2)(B) of the Act as well as
language in section 636 of the Act to
require the IEP Team to consider an
IFSP that contains the IFSP content
described in section 636 of the Act, and
that is developed in accordance with
§ 300.324 of these proposed regulations.
Under both the Act and the proposed
regulations, the IFSP could serve as the
IEP if consistent with State policy and
agreed to by the parent and the agency.
Proposed § 300.323(b)(1) would specify
further that, in order for the IFSP to be
considered as the IEP, the IFSP must
contain the IFSP content, including the
natural environments statement and an
educational component that promotes
school readiness and incorporates pre-
literacy, language, and numeracy skills
for children with IFSPs who are at least
three years of age. Proposed
§300.323(b)(2) would be consistent with
the current regulation in
§300.342(c)(2)(i) and (ii) that requires
that the child’s parents be provided a
detailed explanation of the differences
between an IFSP and an IEP, and
written informed consent from the
parent if the parent chooses an IFSP.
Proposed § 300.323(c), regarding initial
IEPs and provision of services, would
combine §§ 300.342(b)(2)(ii) and
300.343(b)(2) of the current regulations

and would continue the longstanding
requirement in § 300.343(b)(2) that an
initial IEP be developed within 30 days
of a determination that the child needs
special education and related services.
However, § 300.342(b)(1)(1) of the
current regulations, requiring that an
IEP be in effect before special education
and related services are provided to a
child, would be removed from these
proposed regulations. This requirement
is covered by proposed § 300.323(a),
which would require that each public
agency have an IEP in effect for each
child with a disability in the public
agency’s jurisdiction at the beginning of
each school year, and by section
614(d)(2)(A) of the Act.

Proposed § 300.323(c)(2) would
combine current § 300.343(b)(2), which
requires that a meeting to develop an
IEP “be conducted within 30 days of a
determination that the child needs
special education and related services”
with current § 300.342(b)(1)(ii), which
requires an IEP to be “implemented as
soon as possible following the meetings
described in § 300.343.” This combined
language would provide a clearer, more
direct, and more specific requirement
than what is contained in current
§§ 300.342((b)(1)(ii) and 300.343(b)(2).

Proposed § 300.323(d), regarding
accessibility of the child’s IEP to the
regular education teacher and others
responsible for its implementation,
would replace § 300.342(b)(2) of the
current regulations. However
§300.342(b)(3) of the current
regulations, which requires that each
person responsible for implementing the
IEP be informed of his or her specific
responsibilities related to implementing
the child’s IEP, and the specific
accommodations, modifications and
supports that must be provided for the
child in accordance with the IEP, would
be removed from the proposed
regulations as unnecessary. Public
agencies are required to share this
information with responsible
individuals in order to meet their
obligations under the Act.

Proposed § 300.323(e) would
implement the new requirement in
section 614(d)(2)(C) of the Act regarding
programs for children who transfer
public agencies within the same
academic year. Proposed
§300.323(e)(1)(i) would implement the
Act and the Department’s longstanding
policy regarding students who transfer
public agencies within the same State.
The proposed regulation would require
that the new school district provide the
child with FAPE, including services
comparable to those described in a
previously held IEP until the public
agency adopts the previously held IEP
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or develops, adopts, and implements a
new IEP that is consistent with Federal
and State law. Proposed
§300.323(e)(1)(ii) would incorporate a
statutory change that requires, in the
case of a child who had an IEP in effect
and who transfers from a public agency
outside the State in the same academic
year, that the public agency provide the
child with FAPE, including services
comparable to those described in the
previously held IEP, until the public
agency conducts an evaluation of the
child, if determined necessary by the
public agency, and develops a new IEP
for the child, if appropriate, that is
consistent with Federal and State law.

Proposed § 300.323(e)(2) would
incorporate the new requirement in
section 614(d)(2)(C)(ii) of the Act
regarding transmittal of education
records to facilitate the transition of a
child who transfers public agencies
within the same State. It also would
address the responsibility of the new
public agency and previous public
agency to take reasonable steps
regarding making prompt requests for,
and transmission of, education records
consistent with 34 CFR 99.31(a)(2),
implementing FERPA.

Paragraph (d) of § 300.342 of the
current regulations, regarding effective
dates for new IEP requirements, is
unnecessary and would be removed
from the proposed regulations. All the
IEP requirements of Part B of the Act
will take effect on July 1, 2005. Further,
it is not anticipated that public agencies
will need additional time to implement
these new requirements, some of which
provide additional flexibility to public
agencies and parents and reduce
regulatory burden.

Development of IEP

Proposed § 300.324 would address the
development, review, and revision of
IEPs. This section would incorporate
some requirements regarding IEP
development, review, and revision,
which are currently addressed in
§§300.343 and 300.346 of the
regulations.

Proposed § 300.324(a) would
incorporate section 614(d)(3)(A) of the
Act regarding considerations in IEP
development. Although most of the
language from § 300.346(a) of the
current regulations would be retained,
the requirement in § 300.346(a)(1)(iii),
regarding consideration in IEP
development of the child’s performance
on State or districtwide assessments, as
appropriate, would be removed. Instead,
the proposed regulation would include
language from section 614(d)(3)(A)(iv) of
the Act regarding consideration of the
academic, developmental, and

functional needs of the child in IEP
development. In accordance with
section 614(d)(3)(B) of the Act, proposed
§ 300.324(a)(2), regarding consideration
of special factors in IEP development,
would be substantially the same as, and
would replace, § 300.346(a)(2) of the
current regulations. Proposed
§300.324(a)(3) would continue to
require, in accordance with section
614(d)(3)(C) of the Act, that the regular
education teacher, as a member of the
IEP Team, to the extent appropriate,
participate in IEP development in the
areas specified in the Act. This
proposed regulation would replace
§300.346(d) of the current regulations,
which contains a similar provision
regarding the role of the regular
education teacher in the development,
review, and revision of the IEP. Because
the Act no longer requires the
consideration of special factors in IEP
review and revision, § 300.346(b) of the
current regulations would be removed.
Section 300.346(c) of the current
regulations, regarding the requirement
to include a statement in the child’s IEP
about a child’s need for a particular
device or service in order to receive
FAPE, would be removed because it is
covered in proposed § 300.320(a)(4).

Proposed § 300.324(a)(4) would
incorporate section 614(d)(3)(D) of the
Act and would permit the parent and
the public agency to agree not to
convene an IEP meeting to make
changes to the child’s IEP after the
annual IEP meeting for the school year
has taken place. Instead, in accordance
with this new statutory provision, this
proposed regulation would permit the
parent and the public agency to develop
a written document to amend or modify
the child’s current IEP without
convening an IEP meeting.

To incorporate section 614(d)(3)(E) of
the Act, proposed § 300.324(a)(5) would
address consolidation of IEP meetings
and would require the public agency, to
the extent possible, to encourage the
consolidation of reevaluation meetings
and other IEP meetings for the child.

To incorporate section 614(d)(3)(F) of
the Act, proposed § 300.324(a)(6) would
permit changes to the IEP to be made
either by the entire IEP Team, or in
accordance with proposed
§300.324(a)(4), by amending the IEP,
rather than redrafting the entire IEP.
This proposed paragraph would also
provide that a parent who requests a
copy of the revised IEP with the
amendments incorporated must be
provided with it.

Section 300.343(a) of the current
regulations, regarding the public
agency’s responsibility to initiate and
conduct meetings to develop, review,

and revise a child’s IEP, would be
removed because it is covered in

§ 300.320(a) of the proposed regulations.
Proposed § 300.324(b)(1) would address
review and revision of IEPs and is
essentially the same as § 300.343(c) of
the current regulations. Proposed

§ 300.324(b)(2) would require the
participation of the regular education
teacher in the review and revision of the
child’s IEP, consistent with proposed
§300.324(a)(3).

Proposed § 300.324(c), regarding
failure to meet transition objectives, is
essentially the same as, and would
replace § 300.348 of the current
regulations. Proposed § 300.324(c)(1)
would implement section 614(d)(6) of
the Act, which requires the public
agency to reconvene the IEP Team to
develop alternative strategies if the
agency responsible for providing
transition services fails to provide those
services. Proposed § 300.324(c)(2)
would continue the longstanding
regulatory requirement in current
§ 300.348(b) that a participating agency,
including a State vocational
rehabilitation agency, is not relieved of
its responsibility to provide or pay for
transition services that the agency
would otherwise provide if the student
meets the eligibility requirements for
those services.

Proposed § 300.324(d)(1), regarding
children with disabilities in adult
prisons, would conform to section
614(d)(7) of the Act. Unlike § 300.347(d)
of the current regulations, which merely
cross-references other applicable
regulatory requirements, proposed
§300.324(d)(1) would specity the
requirements from which public
agencies would be exempt with respect
to these children. Specifically, public
agencies would be exempt from the
requirements in § 300.160 and
§ 300.320(a)(6), regarding participation
in State and districtwide assessments,
and the requirements in § 300.320(b),
regarding transition services, which do
not apply to children who exceed age
eligibility under Part B of the Act prior
to their release from prison, based on
their sentence and eligibility for early
release.

Proposed § 300.324(d)(2)(i) would,
consistent with section 614(a)(7) of the
Act, continue to permit the IEP Team of
a child with a disability who is
convicted as an adult under State law
and incarcerated in an adult prison to
modify the child’s IEP or placement if
the State has demonstrated a bona fide
security or penological interest that
cannot otherwise be accommodated.
Proposed § 300.324(d)(2)(ii) would
continue to provide that the
requirements in current §§ 300.347(d)
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an IQ discrepancy. However, these
savings could be offset by increased
costs associated with documenting
student achievement through regular
formal assessments of their progress, as
required under proposed § 300.309(b).

Although the cost of evaluating
children suspected of having specific
learning disabilities might be affected by
the proposed regulations, the
Department expects that the most
significant benefits of the proposed
changes would be achieved through
improved identification of children
suspected of having specific learning
disabilities. By requiring that States
permit alternatives to an IQ-discrepancy
criterion, the proposed regulation would
facilitate more appropriate and timely
identification of children with specific
learning disabilities, so that they can
benefit from research-based
interventions that have been shown to
produce better achievement and
behavioral outcomes.

The proposed regulations may impose
additional costs on small public
agencies that lack capacity currently to
conduct repeated assessments of
achievement during instruction and
provide parents with documentation of
the formal assessments of their child’s
progress. These costs are likely to be
offset by reduced need for psychologists
to administer intellectual assessments.
To the extent that small districts may
not employ school psychologists, the
proposed criteria may alleviate testing
burdens felt disproportionately by small
districts under an IQ discrepancy
evaluation model.

Transition Requirements

Proposed § 300.321(b) would modify
current regulations regarding transition
services planning for children with
disabilities who are 16 through 21 years
old. Public agencies would still be
required to invite other agencies that are
likely to be responsible for providing or
paying for transition services to the
child’s IEP meeting. If the invited
agency does not send a representative,
public agencies would no longer be
required to take additional steps to
obtain the participation of those
agencies in the planning of transition, as
required under current
§ 300.344(b)(3)(ii).

Public agencies would realize savings
from the proposed change to the extent
that they would not have to continue to
contact agencies that declined to
participate in IEP meetings on transition
planning. In school year 2005-2006, we
project that public agencies will
conduct 1,191,218 meetings for students
with disabilities who are 16 through 21
years old. We used data from the

National Longitudinal Transition Study
2 (NLTS2) on school contacts of outside
agency personnel to project the number
of instances in which outside agencies
would be invited to IEP meetings during
the 2005-2006 school year. Based on
these data, we project that schools will
invite 1,490,241 personnel from other
agencies to IEP meetings for these
students during the 2005-2006 school
year. The NLTS2 also collected data on
the percentage of students with a
transition plan for whom outside agency
staff were actively involved in transition
planning. Based on these data, we
project that 436,047 (29 percent) of the
contacts will result in the active
participation of outside agency
personnel in transition planning for
students with disabilities 16 through 21.

We base our estimate of the potential
savings from the proposed change on
the projected 1,054,194 (71 percent)
instances in which outside agencies
would not participate in transition
planning despite school contacts that,
under the current regulations, would
include both an invitation to participate
in the child’s IEP meeting and
additional follow-up attempts. If public
agencies made only one additional
attempt to contact the outside agency
and each attempt required 15 minutes of
administrative personnel time, then the
proposed change would save $6.3
million (based on an average hourly
compensation for office and
administrative support staff of $24).

Studies of best practices conducted by
the National Center on Secondary
Education and Transition indicate that
effective transition planning requires
structured interagency collaboration.
Successful approaches cited in the
studies included memoranda of
understanding between relevant
agencies and interagency teams or
coordinators to ensure that educators,
State agency personnel and other
community service providers share
information with parents and children
with disabilities. The current regulation
focuses on administrative contact
instead of active strategic partnerships
between agencies that facilitate seamless
transitions for students with disabilities
between school and adult settings. For
this reason, the Department believes
that the proposed elimination of the
non-statutory requirement that public
agencies make additional attempts to
contact other agencies would reduce
administrative burden and allow public
agencies to focus their efforts on
interagency collaborative transition
planning for children with disabilities.

2. Clarity of the Regulations

Executive Order 12866 and the
Presidential Memorandum on “‘Plain
Language in Government Writing”
require each agency to write regulations
that are easy to understand.

The Secretary invites comments on
how to make these proposed regulations
easier to understand, including answers
to questions such as the following:

e Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
technical terms or other wording that
interferes with their clarity?

¢ Does the format of the proposed
regulations (use of headings,
paragraphing, etc.) aid or reduce their
clarity?

e Would the proposed regulations be
easier to understand if we divided them
into more (but shorter) sections? (A
“section” is preceded by the symbol
“§” and a number heading; for example,
§300.172 Access to instructional
materials.)

¢ Could the description of the
proposed regulations in the
SUPPLEMENTARY INFORMATION section of
this preamble be more helpful in
making the proposed regulation easier
to understand? If so, how?

e What else could we do to make the
proposed regulations easier to
understand?

Send any comments that concern how
the Department could make this
proposed regulation easier to
understand to the person listed in the
ADDRESSES section of the preamble.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations would not impose
significant net costs in any one year,
and may result in savings to SEAs and
LEAs.

The small entities that would be
affected by these proposed regulations
are small local educational agencies
(LEAS) receiving Federal funds under
this program. Both small and large
school districts will be affected
economically by the proposed
regulations. The effect of the proposed
regulations on small entities would be
roughly proportional to the number of
children with disabilities served by
those districts.

To the extent that small districts may
not employ school psychologists, the
proposed changes to the procedures for
evaluating children with specific
learning disabilities may alleviate
testing burdens felt disproportionately
by small districts that would no longer
be required to use a discrepancy model.
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(ii) Determination of the range, nature,
and degree of hearing loss, including
referral for medical or other professional
attention for the habilitation of hearing;

(ii1) Provision of habilitative
activities, such as language habilitation,
auditory training, speech reading (lip-
reading), hearing evaluation, and speech
conservation;

(iv) Creation and administration of
programs for prevention of hearing loss;

(v) Counseling and guidance of
children, parents, and teachers
regarding hearing loss; and

(vi) Determination of children’s needs
for group and individual amplification,
selecting and fitting an appropriate aid,
and evaluating the effectiveness of
amplification.

(2) Counseling services means services
provided by qualified social workers,
psychologists, guidance counselors, or
other qualified personnel.

(3) Early identification and
assessment of disabilities in children
means the implementation of a formal
plan for identifying a disability as early
as possible in a child’s life.

(4) Interpreting services, as used with
respect to children who are deaf or hard
of hearing, includes oral transliteration
services, cued language transliteration
services, and sign language interpreting
services.

(5) Medical services means services
provided by a licensed physician to
determine a child’s medically related
disability that results in the child’s need
for special education and related
services.

(6)(i) Occupational therapy means—

(i) Services provided by a qualified
occupational therapist; and

(ii) Includes—

(A) Improving, developing or
restoring functions impaired or lost
through illness, injury, or deprivation;

(B) Improving ability to perform tasks
for independent functioning if functions
are impaired or lost; and

(C) Preventing, through early
intervention, initial or further
impairment or loss of function.

(7) Orientation and mobility
services—(i) Means services provided to
blind or visually impaired students by
qualified personnel to enable those
students to attain systematic orientation
to and safe movement within their
environments in school, home, and
community; and

(ii) Includes travel training
instruction, and teaching students the
following, as appropriate:

(A) Spatial and environmental
concepts and use of information
received by the senses (such as sound,
temperature and vibrations) to establish,
maintain, or regain orientation and line

of travel (e.g., using sound at a traffic
light to cross the street);

(B) To use the long cane or a service
animal to supplement visual travel
skills or as a tool for safely negotiating
the environment for students with no
available travel vision;

(C) To understand and use remaining
vision and distance low vision aids; and
(D) Other concepts, techniques, and

tools.

(8) Parent counseling and training
means—

(i) Assisting parents in understanding
the special needs of their child;

(ii) Providing parents with
information about child development;
and

(iii) Helping parents to acquire the
necessary skills that will allow them to
support the implementation of their
child’s IEP or IFSP.

(9) Physical therapy means services
provided by a qualified physical
therapist.

(10) Psychological services includes—
(i) Administering psychological and
educational tests, and other assessment

procedures;

(ii) Interpreting assessment results;

(iii) Obtaining, integrating, and
interpreting information about child
behavior and conditions relating to
learning;

(iv) Consulting with other staff
members in planning school programs
to meet the special educational needs of
children as indicated by psychological
tests, interviews, direct observation, and
behavioral evaluations;

(v) Planning and managing a program
of psychological services, including
psychological counseling for children
and parents; and

(vi) Assisting in developing positive
behavioral intervention strategies.

(11) Recreation includes—

(i) Assessment of leisure function;

(ii) Therapeutic recreation services;

(iii) Recreation programs in schools
and community agencies; and

(iv) Leisure education.

(12) Rehabilitation counseling
services means services provided by
qualified personnel in individual or
group sessions that focus specifically on
career development, employment
preparation, achieving independence,
and integration in the workplace and
community of a student with a
disability. The term also includes
vocational rehabilitation services
provided to a student with a disability
by vocational rehabilitation programs
funded under the Rehabilitation Act of
1973, as amended, 29 U.S.C. 701 et seq.

(13) School nurse services means
services provided by a qualified school
nurse, designed to enable a child with

a disability to receive FAPE as described
in the child’s IEP.

(14) Social work services in schools
includes—

(i) Preparing a social or
developmental history on a child with
a disability;

(ii) Group and individual counseling
with the child and family;

(iii) Working in partnership with
parents and others on those problems in
a child’s living situation (home, school,
and community) that affect the child’s
adjustment in school;

(iv) Mobilizing school and community
resources to enable the child to learn as
effectively as possible in his or her
educational program; and

(v) Assisting in developing positive
behavioral intervention strategies.

(15) Speech-language pathology
services includes—

(i) Identification of children with
speech or language impairments;

(ii) Diagnosis and appraisal of specific
speech or language impairments;

(iii) Referral for medical or other
professional attention necessary for the
habilitation of speech or language
impairments;

(iv) Provision of speech and language
services for the habilitation or
prevention of communicative
impairments; and

(v) Counseling and guidance of
parents, children, and teachers
regarding speech and language
impairments.

(16) Transportation includes—

(i) Travel to and from school and
between schools;

(ii) Travel in and around school
buildings; and

(iii) Specialized equipment (such as
special or adapted buses, lifts, and
ramps), if required to provide special
transportation for a child with a
disability.

(Authority: 20 U.S.C. 1401(26))

§300.35 Secondary school.

Secondary school means a nonprofit
institutional day or residential school,
including a public secondary charter
school, that provides secondary
education, as determined under State
law, except that it does not include any
education beyond grade 12.

(Authority: 20 U.S.C. 1401(27))

§300.36 Services plan.

Services plan means a written
statement that describes the special
education and related services the LEA
will provide to a parentally-placed child
with a disability enrolled in a private
school who has been designated to
receive services, including the location
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of the services and any transportation
necessary, consistent with § 300.132,
and is developed and implemented in
accordance with §§ 300.137 through
300.139.

(Authority: 20 U.S.C. 1412(a)(10)(A))

§300.37 Secretary.

Secretary means the Secretary of
Education.

(Authority: 20 U.S.C. 1401(28))

§300.38 Special education.

(a) General. (1) Special education
means specially designed instruction, at
no cost to the parents, to meet the
unique needs of a child with a
disability, including—

(i) Instruction conducted in the
classroom, in the home, in hospitals and
institutions, and in other settings; and

(ii) Instruction in physical education.

(2) Special education includes each of
the following, if the services otherwise
meet the requirements of paragraph
(a)(1) of this section—

(i) Speech-language pathology
services, or any other related service, if
the service is considered special
education rather than a related service
under State standards;

(ii) Travel training; and

(iii) Vocational education.

(b) Individual special education terms
defined. The terms in this definition are
defined as follows:

(1) At no cost means that all specially-
designed instruction is provided
without charge, but does not preclude
incidental fees that are normally
charged to nondisabled students or their
parents as a part of the regular
education program.

(2) Physical education:

(i) Means the development of—

(A) Physical and motor fitness;

(B) Fundamental motor skills and
patterns; and

(C) Skills in aquatics, dance, and
individual and group games and sports
(including intramural and lifetime
sports); and

(ii) Includes special physical
education, adapted physical education,
movement education, and motor
development.

(3) Specially designed instruction
means adapting, as appropriate to the
needs of an eligible child under this
part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the
child that result from the child’s
disability; and

(ii) To ensure access of the child to
the general curriculum, so that he or she
can meet the educational standards
within the jurisdiction of the public
agency that apply to all children.

(4) Travel training means providing
instruction, as appropriate, to children
with significant cognitive disabilities,
and any other children with disabilities
who require this instruction, to enable
them to—

(i) Develop an awareness of the
environment in which they live; and

(ii) Learn the skills necessary to move
effectively and safely from place to
place within that environment (e.g., in
school, in the home, at work, and in the
community).

(5) Vocational education: means (i)
organized educational programs that are
directly related to the preparation of
individuals for paid or unpaid
employment, or for additional
preparation for a career not requiring a
baccalaureate or advanced degree; and

(ii) Includes vocational and technical
education.

(6) Vocational and technical
education means organized educational
activities that—

(i) Offer a sequence of courses that—

(A) Provides individuals with the
rigorous and challenging academic and
technical knowledge and skills the
individuals need to prepare for further
education and for careers (other than
careers requiring a Master’s or doctoral
degree) in current or emerging
employment sectors;

(B) May include the provision of skills
or courses necessary to enroll in a
sequence of courses that meet the
requirements of this subparagraph; and

(C) Provides, at the postsecondary
level, for a 1-year certificate, an
associate degree, or industry-recognized
credential; and

(ii) Include competency-based applied
learning that contributes to the
academic knowledge, higher-order
reasoning and problem-solving skills,
work attitudes, general employability
skills, technical skills, and occupation-
specific skills, or an individual.

(Authority: 20 U.S.C.1401(29))

§300.39 State.

State means each of the 50 States, the
District of Columbia, the
Commonwealth of Puerto Rico, and
each of the outlying areas.

(Authority: 20 U.S.C. 1401(31))

§300.40 State educational agency.

State educational agency or SEA
means the State board of education or
other agency or officer primarily
responsible for the State supervision of
public elementary schools and
secondary schools, or, if there is no such
officer or agency, an officer or agency
designated by the Governor or by State
law.

(Authority: 20 U.S.C. 1401(32))

§300.41 Supplementary aids and services.

Supplementary aids and services
means aids, services, and other supports
that are provided in regular education
classes or other education-related
settings to enable children with
disabilities to be educated with
nondisabled children to the maximum
extent appropriate in accordance with
§§300.112 through 300.116.

(Authority: 20 U.S.C. 1401(33))

§300.42 Transition services.

(a) Transition services means a
coordinated set of activities for a child
with a disability that—

(1) Is designed to be within a results-
oriented process, that is focused on
improving the academic and functional
achievement of the child with a
disability to facilitate the child’s
movement from school to post-school
activities, including postsecondary
education, vocational education,
integrated employment (including
supported employment), continuing and
adult education, adult services,
independent living, or community
participation;

(2) Is based on the individual child’s
needs, taking into account the child’s
strengths, preferences and interests; and
includes—

(i) Instruction;

(ii) Related services;

(iii) Community experiences;

(iv) The development of employment
and other post-school adult living
objectives; and

(v) If appropriate, acquisition of daily
living skills and functional vocational
evaluation.

(b) Transition services for children
with disabilities may be special
education, if provided as specially
designed instruction, or a related
service, if required to assist a child with
a disability to benefit from special
education.

(Authority: 20 U.S.C. 1401(34))

§300.43 Universal design.

Universal design has the meaning
given the term in section 3 of the
Assistive Technology Act of 1998, as
amended, 29 U.S.C. 3002.

(Authority: 20 U.S.C. 1401(35))

§300.44 Ward of the State.

(a) General. Subject to paragraph (b) of
this section, ward of the State means a
child who, as determined by the State
where the child resides, is—

(1) A foster child;

(2) A ward of the State; or

(3) In the custody of a public child
welfare agency.
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(5) Issue a written decision to the
complainant that addresses each
allegation in the complaint and
contains—

(i) Findings of fact and conclusions;
and

(ii) The reasons for the SEA’s final
decision.

(b) Time extension; final decision;
implementation. The SEA’s procedures
described in paragraph (a) of this
section also must—

(1) Permit an extension of the time
limit under paragraph (a) of this section
only if—

(i) Exceptional circumstances exist
with respect to a particular complaint;
or

(ii) The parent and the public agency
involved agree to extend the time to
conduct the activities pursuant to
paragraph (a)(3)(B) of this section; and

(2) Include procedures for effective
implementation of the SEA’s final
decision, if needed, including—

(i) Technical assistance activities;

(ii) Negotiations; and

(ii1) Corrective actions to achieve
compliance.

(c) Complaints filed under this section
and due process hearings under
§300.507 and §§ 300.530 through
300.532. (1) If a written complaint is
received that is also the subject of a due
process hearing under § 300.507 or
§§ 300.530 through 300.532, the State
must set aside the complaint until the
conclusion of the procedures in
§300.507 or §§ 300.530 through
300.532.

(2) If an issue is raised in a complaint
filed under this section has previously
been decided in a due process hearing
involving the same parties—

(i) The due process hearing decision
is binding on that issue; and

(ii) The SEA must inform the
complainant to that effect.

(Authority: 20 U.S.C. 1221e-3)

§300.153 Filing a complaint.

(a) An organization or individual may
file a signed written complaint under
the procedures described in §§ 300.151
through 300.152.

(b) The complaint must include—

(1) A statement that a public agency
has violated a requirement of Part B of
the Act or of this part;

(2) The facts on which the statement
is based;

(3) The signature and contact
information for the complainant; and

(4) If alleging violations against a
specific child—

(i) The name and address of the
residence of the child;

(ii) The name of the school the child
is attending;

(iii) In the case of a homeless child or
youth (within the meaning of section
725(2) of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a(2)),
available contact information for the
child, and the name of the school the
child is attending;

(iv) A description of the nature of the
problem of the child, including facts
relating to the problem; and

(v) A proposed resolution of the
problem to the extent known and
available to the party at the time the
complaint is filed.

(c) Except for complaints covered
under § 300.507(a)(2), the complaint
must allege a violation that occurred not
more than one year prior to the date that
the complaint is received in accordance
with § 300.151.

(d) The party filing the complaint
must forward a copy of the complaint to
the LEA or public agency serving the
child at the same time the party files the
complaint with the SEA.

(Authority: 20 U.S.C. 1221e-3)
Methods of Ensuring Services

§300.154 Methods of ensuring services.

(a) Establishing responsibility for
services. The Chief Executive Officer of
a State or designee of that officer must
ensure that an interagency agreement or
other mechanism for interagency
coordination is in effect between each
noneducational public agency described
in paragraph (b) of this section and the
SEA, in order to ensure that all services
described in paragraph (b)(1) of this
section that are needed to ensure FAPE
are provided, including the provision of
these services during the pendency of
any dispute under paragraph (a)(3) of
this section. The agreement or
mechanism must include the following:

(1) An identification of, or a method
for defining, the financial responsibility
of each agency for providing services
described in paragraph (b)(1) of this
section to ensure FAPE to children with
disabilities. The financial responsibility
of each noneducational public agency
described in paragraph (b) of this
section, including the State Medicaid
agency and other public insurers of
children with disabilities, must precede
the financial responsibility of the LEA
(or the State agency responsible for
developing the child’s IEP).

(2) The conditions, terms, and
procedures under which an LEA must
be reimbursed by other agencies.

(3) Procedures for resolving
interagency disputes (including
procedures under which LEAs may
initiate proceedings) under the
agreement or other mechanism to secure
reimbursement from other agencies or

otherwise implement the provisions of
the agreement or mechanism.

(4) Policies and procedures for
agencies to determine and identify the
interagency coordination
responsibilities of each agency to
promote the coordination and timely
and appropriate delivery of services
described in paragraph (b)(1) of this
section.

(b) Obligation of noneducational
public agencies. (1)(i) If any public
agency other than an educational agency
is otherwise obligated under Federal or
State law, or assigned responsibility
under State policy or pursuant to
paragraph (a) of this section, to provide
or pay for any services that are also
considered special education or related
services (such as, but not limited to,
services described in § 300.5 relating to
assistive technology devices, § 300.6
relating to assistive technology services,
§ 300.34 relating to related services,

§ 300.41 relating to supplementary aids
and services, and § 300.42 relating to
transition services) that are necessary
for ensuring FAPE to children with
disabilities within the State, the public
agency must fulfill that obligation or
responsibility, either directly or through
contract or other arrangement pursuant
to paragraph (a) of this section or an
agreement pursuant to paragraph (c) of
this section.

(ii) A noneducational public agency
described in paragraph (b)(1)(i) of this
section may not disqualify an eligible
service for Medicaid reimbursement
because that service is provided in a
school context.

(2) If a public agency other than an
educational agency fails to provide or
pay for the special education and
related services described in paragraph
(b)(1) of this section, the LEA (or State
agency responsible for developing the
child’s IEP) must provide or pay for
these services to the child in a timely
manner. The LEA or State agency is
authorized to claim reimbursement for
the services from the noneducational
public agency that failed to provide or
pay for these services and that agency
must reimburse the LEA or State agency
in accordance with the terms of the
interagency agreement or other
mechanism described in paragraph (a)
of this section.

(c) Special rule. The requirements of
paragraph (a) of this section may be met
through—

(1) State statute or regulation;

(2) Signed agreements between
respective agency officials that clearly
identify the responsibilities of each
agency relating to the provision of
services; or
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§300.310 Observation.

(a) At least one member of the group
described in § 300.308, other than the
child’s current teacher, who is trained
in observation, shall observe the child,
and the learning environment, including
the regular classroom setting, to
document academic performance and
behavior in the areas of difficulty.

(b) In the case of a child of less than
school age or out of school, a group
member must observe the child in an
environment appropriate for a child of
that age.

(Authority: 20 U.S.C. 1221e—3; 1401(30);
1414(b)(6))

§300.311 Written report.

(a) For a child suspected of having a
specific learning disability, the
evaluation report and the
documentation of the determination of
eligibility, as required by
§300.306(a)(2), must include a
statement of—

(1) Whether the child has a specific
learning disability;

(2) The basis for making the
determination, including an assurance
that the determination has been made in
accordance with § 300.306(c)(1);

(3) The relevant behavior, if any,
noted during the observation of the
child and the relationship of that
behavior to the child’s academic
functioning;

(4) The educationally relevant
medical findings, if any;

(5) Whether the child does not
achieve commensurate with the child’s
age;

g(6) Whether there are strengths and
weaknesses in performance or
achievement or both, or there are
strengths and weaknesses in
performance or achievement, or both,
relative to intellectual development in
one or more of the areas described in
§ 300.309(a) that require special
education and related services; and

(7) The instructional strategies used
and the student-centered data collected
if a response to scientific, research-
based intervention process, as described
in § 300.309 was implemented.

(b) Each group member shall certify in
writing whether the report reflects his or
her conclusion. If it does not reflect his
or her conclusion, the group member
must submit a separate statement
presenting his or her conclusions.
(Authority: 20 U.S.C. 1221e-3; 1401(30);
1414(b)(6))

Individualized Education Programs

§300.320 Definition of individualized
education program.

(a) General. As used in this part, the
term individualized education program

or IEP means a written statement for
each child with a disability that is
developed, reviewed, and revised in a
meeting in accordance with §§ 300.320
through 300.324, and that must
include—

(1) A statement of the child’s present
levels of academic achievement and
functional performance, including—

(i) How the child’s disability affects
the child’s involvement and progress in
the general education curriculum (i.e.,
the same curriculum as for nondisabled
children); or

(ii) For preschool children, as
appropriate, how the disability affects
the child’s participation in appropriate
activities;

(2)(i) A statement of measurable
annual goals, including academic and
functional goals designed to—

(A) Meet the child’s needs that result
from the child’s disability to enable the
child to be involved in and make
progress in the general education
curriculum; and

(B) Meet each of the child’s other
educational needs that result from the
child’s disability;

(ii) For children with disabilities who
take alternate assessments aligned to
alternate achievement standards, a
description of benchmarks or short-term
objectives;

(3) A description of—

(i) How the child’s progress toward
meeting the annual goals described in
paragraph (2) of this section will be
measured; and

(ii) When periodic reports on the
progress the child is making toward
meeting the annual goals (such as
through the use of quarterly or other
periodic reports, concurrent with the
issuance of report cards) will be
provided;

(4) A statement of the special
education and related services and
supplementary aids and services, based
on peer-reviewed research to the extent
practicable, to be provided to the child,
or on behalf of the child, and a
statement of the program modifications
or supports for school personnel that
will be provided to enable the child—

(i) To advance appropriately toward
attaining the annual goals;

(ii) To be involved in and make
progress in the general education
curriculum in accordance with
paragraph (a)(1) of this section, and to
participate in extracurricular and other
nonacademic activities; and

(iii) To be educated and participate
with other children with disabilities and
nondisabled children in the activities
described in this section;

(5) An explanation of the extent, if
any, to which the child will not

participate with nondisabled children in
the regular education environment and
in the activities described in paragraph
(a)(4) of this section;

(6)(i) A statement of any individual
appropriate accommodations that are
necessary to measure the academic
achievement and functional
performance of the child on State and
districtwide assessments consistent
with § 300.160; and

(ii) If the IEP Team determines that
the child must take an alternate
assessment instead of a particular
regular State or districtwide assessment
of student achievement, a statement of
why—

(A) The child cannot participate in
the regular assessment; and

(B) The particular alternate
assessment selected is appropriate for
the child; and

(7) The projected date for the
beginning of the services and
modifications described in paragraph
(a)(4) of this section, and the anticipated
frequency, location, and duration of
those services and modifications.

(b) Transition services. Beginning not
later than the first IEP to be in effect
when the child turns 16, or younger if
determined appropriate by the IEP
Team, and updated annually, thereafter,
the IEP must include—

(1) Appropriate measurable
postsecondary goals based upon age
appropriate transition assessments
related to training, education,
employment, and, where appropriate,
independent living skills; and

(2) The transition services (including
courses of study) needed to assist the
child in reaching those goals.

(c) Transfer of rights at age of
majority. Beginning not later than one
year before the child reaches the age of
majority under State law, the IEP must
include a statement that the child has
been informed of the child’s rights
under Part B of the Act, if any, that will
transfer to the child on reaching the age
of majority under § 300.520.

(d) Construction. Nothing in this
section shall be construed to require—

(1) That additional information be
included in a child’s IEP beyond what
is explicitly required in section 614 of
the Act; or

(2) The IEP Team to include
information under one component of a
child’s IEP that is already contained
under another component of the child’s
IEP.

(Authority: 20 U.S.C. 1414(d)(1)(A) and
(d)(6))
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§300.321 IEP Team.

(a) General. The public agency must
ensure that the IEP Team for each child
with a disability includes—

(1) The parents of the child;

(2) Not less than one regular
education teacher of the child (if the
child is, or may be, participating in the
regular education environment);

(3) Not less than one special
education teacher of the child, or where
appropriate, not less then one special
education provider of the child;

(4) A representative of the public
agency who—

(i) Is qualified to provide, or supervise
the provision of, specially designed
instruction to meet the unique needs of
children with disabilities;

(i) Is knowledgeable about the
general education curriculum; and

(iii) Is knowledgeable about the
availability of resources of the public
agency.

(5) An individual who can interpret
the instructional implications of
evaluation results, who may be a
member of the team described in
paragraphs (a)(2) through (a)(6) of this
section;

(6) At the discretion of the parent or
the agency, other individuals who have
knowledge or special expertise
regarding the child, including related
services personnel as appropriate; and

(7) Whenever appropriate, the child
with a disability.

(b) Transition services participants.
(1) In accordance with paragraph (a)(7)
of this section, the public agency must
invite a child with a disability to attend
the child’s IEP meeting if a purpose of
the meeting will be the consideration of
the postsecondary goals for the child
and the transition services needed to
assist the child in reaching those goals
under § 300.320(b).

(2) If the child does not attend the IEP
meeting, the public agency must take
other steps to ensure that the child’s
preferences and interests are
considered.

(3) To the extent appropriate, with the
consent of the parents or a child who
has reached the age of majority, in
implementing the requirements of
paragraph (b)(1) of this section, the
public agency must invite a
representative of any participating
agency that is likely to be responsible
for providing or paying for transition
services.

(c) Determination of knowledge and
special expertise. The determination of
the knowledge or special expertise of
any individual described in paragraph
(a)(6) of this section must be made by
the party (parents or public agency) who

invited the individual to be a member
of the IEP Team.

(d) Designating a public agency
representative. A public agency may
designate a public agency member of the
IEP Team to also serve as the agency
representative, if the criteria in
paragraph (a)(4) of this section are
satisfied.

(e) IEP Team attendance.

(1) A member of the IEP Team is not
required to attend an IEP meeting, in
whole or in part, if the parent of a child
with a disability and the public agency
agree, in writing, that the attendance of
the member is not necessary because the
member’s area of the curriculum or
related services is not being modified or
discussed in the meeting.

(2) A member of the IEP Team may be
excused from attending an IEP meeting,
in whole or in part, when the meeting
involves a modification to or discussion
of the member’s area of the curriculum
or related services, if—

(i) The parent, in writing, and the
public agency consent to the excusal;
and

(ii) The member submits, in writing to
the parent and the IEP Team, input into
the development of the IEP prior to the
meeting.

(f) Initial IEP meeting for child under
Part C. In the case of a child who was
previously served under Part C of the
Act, an invitation to the initial IEP
meeting must, at the request of the
parent, be sent to the Part C service
coordinator or other representatives of
the Part C system to assist with the
smooth transition of services.

(Authority: 20 U.S.C. 1401(30),
1414(d)(1)(A)(7),(B))

§300.322 Parent participation.

(a) Public agency responsibility—
general. Each public agency must take
steps to ensure that one or both of the
parents of a child with a disability are
present at each IEP meeting or are
afforded the opportunity to participate,
including—

(1) Notifying parents of the meeting
early enough to ensure that they will
have an opportunity to attend; and

(2) Scheduling the meeting at a
mutually agreed on time and place.

(b) Information provided to parents.
(1) The notice required under paragraph
(a)(1) of this section must—

(i) Indicate the purpose, time, and
location of the meeting and who will be
in attendance; and

(ii) Inform the parents of the
provisions in § 300.321(a)(6) and (c)
(relating to the participation of other
individuals on the IEP Team who have
knowledge or special expertise about
the child).

(2) For a child with a disability
beginning not later than the first IEP to
be in effect when the child turns 16, or
younger if determined appropriate by
the IEP Team, the notice also must—

(i) Indicate—

(A) That a purpose of the meeting will
be the consideration of the
postsecondary goals and transition
services for the child, in accordance
with § 300.320(b); and

(B) That the agency will invite the
student; and

(ii) Identifies any other agency that
will be invited to send a representative.

(c) Other methods to ensure parent
participation. If neither parent can
attend, the public agency must use other
methods to ensure parent participation,
including individual or conference
telephone calls, consistent with
§300.328 (related to alternative means
of meeting participation).

(d) Conducting an IEP meeting
without a parent in attendance. A
meeting may be conducted without a
parent in attendance if the public
agency is unable to convince the parents
that they should attend. In this case, the
public agency must keep a record of its
attempts to arrange a mutually agreed
on time and place.

(e) Parent copy of child’s IEP. The
public agency must give the parent a
copy of the child’s IEP at no cost to the
parent.

(Authority: 20 U.S.C. 1414(d)(1)(B)(i))

§300.323 When IEPs must be in effect.

(a) General. At the beginning of each
school year, each public agency must
have in effect, for each child with a
disability within its jurisdiction, an IEP,
as defined in § 300.320.

(b) IEP or IFSP for children aged three
through five.

(1) In the case of a child with a
disability aged three through five (or, at
the discretion of the SEA, a two-year-old
child with a disability who will turn age
three during the school year), the IEP
Team must consider an IFSP that
contains the IFSP content (including the
natural environments statement)
described in section 636(d) of the Act
and its implementing regulations
(including an educational component
that promotes school readiness and
incorporates pre-literacy, language, and
numeracy skills for children with IFSPs
under this section who are at least three
years of age), and that is developed in
accordance with the IEP procedures
under this part. The IFSP may serve as
the IEP of the child, if using the IFSP
as the IEP is—

(i) Consistent with State policy; and

(ii) Agreed to by the agency and the
child’s parents.
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(2) In implementing the requirements
of paragraph (b)(1) of this section, the
public agency must—

(i) Provide to the child’s parents a
detailed explanation of the differences
between an IFSP and an IEP; and

(ii) If the parents choose an IFSP,
obtain written informed consent from
the parents.

(c) Initial IEPs; provision of services.
Each public agency must ensure that—

(1) A meeting to develop an IEP for a
child is conducted within 30-days of a
determination that the child needs
special education and related services;
and

(2) As soon as possible following
development of the IEP, special
education and related services are made
available to the child in accordance
with the child’s IEP.

(d) Accessibility of child’s IEP to
teachers and others. Each public agency
must ensure that the child’s IEP is
accessible to each regular education
teacher, special education teacher,
related service provider, and other
service provider who is responsible for
its implementation.

(e) Program for children who transfer
public agencies. (1)(i) In the case of a
child with a disability who transfers
public agencies within the same
academic year, who enrolls in a new
school, and who had an IEP that was in
effect in the same State, the public
agency, in consultation with the
parents, must provide FAPE to the
child, including services comparable to
those described in the previously held
IEP, until such time as the public
agency adopts the previously held IEP
or develops, adopts, and implements a
new IEP that is consistent with Federal
and State law.

(ii) In the case of a child with a
disability who transfers public agencies
within the same academic year, who
enrolls in a new school, and who had
an IEP that was in effect in another
State, the public agency, in consultation
with the parents, must provide the child
with FAPE, including services
comparable to those described in the
previously held IEP, until such time as
the public agency conducts an
evaluation pursuant to §§ 300.304
through 300.306, if determined to be
necessary by the public agency, and
develops a new IEP, if appropriate, that
is consistent with Federal and State law.

(2) To facilitate the transition for a
child described in paragraph (e)(1) of
this section—

(i) The new public agency in which
the child enrolls must take reasonable
steps to promptly obtain the child’s
records, including the IEP and
supporting documents and any other

records relating to the provision of
special education or related services to
the child, from the previous public
agency in which the child was enrolled,
pursuant to section 99.31(a)(2) of title
34, Code of Federal Regulations; and
(ii) The previous public agency in
which the child was enrolled must take
reasonable steps to promptly respond to
the request from the new public agency.

(Authority: 20 U.S.C. 1414(d)(2)(A)-(C))
Development of IEP

§300.324 Development, review, and
revision of IEP.

(a) Development of IEP. (1) General. In
developing each child’s IEP, the IEP
Team must consider—

(i) The strengths of the child;

(ii) The concerns of the parents for
enhancing the education of their child;

(iii) The results of the initial or most
recent evaluation of the child; and

(iv) The academic, developmental,
and functional needs of the child.

(2) Consideration of special factors.
The IEP Team must—

(i) In the case of a child whose
behavior impedes the child’s learning or
that of others, consider the use of
positive behavioral interventions and
supports, and other strategies, to
address that behavior;

(ii) In the case of a child with limited
English proficiency, consider the
language needs of the child as those
needs relate to the child’s IEP;

(iii) In the case of a child who is blind
or visually impaired, provide for
instruction in Braille and the use of
Braille unless the IEP Team determines,
after an evaluation of the child’s reading
and writing skills, needs, and
appropriate reading and writing media
(including an evaluation of the child’s
future needs for instruction in Braille or
the use of Braille), that instruction in
Braille or the use of Braille is not
appropriate for the child;

(iv) Consider the communication
needs of the child, and in the case of a
child who is deaf or hard of hearing,
consider the child’s language and
communication needs, opportunities for
direct communications with peers and
professional personnel in the child’s
language and communication mode,
academic level, and full range of needs,
including opportunities for direct
instruction in the child’s language and
communication mode; and

(v) Consider whether the child needs
assistive technology devices and
services.

(3) Requirement with respect to
regular education teacher. A regular
education teacher of a child with a
disability, as a member of the IEP Team,

must, to the extent appropriate,
participate in the development of the
IEP of the child, including the
determination of—

(i) Appropriate positive behavioral
interventions and supports and other
strategies for the child; and

(ii) Supplementary aids and services,
program modifications, and support for
school personnel consistent with
§ 300.320(a)(4).

(4) Agreement. In making changes to
a child’s IEP after the annual IEP
meeting for a school year, the parent of
a child with a disability and the public
agency may agree not to convene an IEP
meeting for the purposes of making
those changes, and instead may develop
a written document to amend or modify
the child’s current IEP.

(5) Consolidation of IEP Team
meetings. To the extent possible, the
public agency must encourage the
consolidation of reevaluation meetings
for the child and other IEP Team
meetings for the child.

(6) Amendments. Changes to the IEP
may be made either by the entire IEP
Team or, as provided in paragraph (a)(4)
of this section, by amending the IEP
rather than by redrafting the entire IEP.
Upon request, a parent must be
provided with a revised copy of the IEP
with the amendments incorporated.

(b) Review and revision of IEPs.

(1) General. Each public agency must
ensure that, subject to paragraph (b)(2)
of this section, the IEP Team—

(i) Reviews the child’s IEP
periodically, but not less than annually,
to determine whether the annual goals
for the child are being achieved; and

(ii) Revises the IEP, as appropriate, to
address—

(A) Any lack of expected progress
toward the annual goals described in
§300.320(a)(2), and in the general
education curriculum, if appropriate;

(B) The results of any reevaluation
conducted under § 300.303;

(C) Information about the child
provided to, or by, the parents, as
described under § 300.305(a)(2);

(D) The child’s anticipated needs; or

(E) Other matters.

(2) Requirement with respect to
regular education teacher. A regular
education teacher of the child, as a
member of the IEP Team, must,
consistent with paragraph (a)(3) of this
section, participate in the review and
revision of the IEP of the child.

(c) Failure to meet transition
objectives.

(1) Participating agency failure. If a
participating agency, other than the
public agency, fails to provide the
transition services described in the IEP
in accordance with §300.320(b), the



35868

Federal Register/Vol. 70, No. 118/ Tuesday, June 21, 2005/Proposed Rules

public agency must reconvene the IEP
Team to identify alternative strategies to
meet the transition objectives for the
child set out in the IEP.

(2) Construction. Nothing in this part
relieves any participating agency,
including a State vocational
rehabilitation agency, of the
responsibility to provide or pay for any
transition service that the agency would
otherwise provide to children with
disabilities who meet the eligibility
criteria of that agency.

(d) Children with disabilities in adult
prisons.

(1) Requirements that do not apply.
The following requirements do not
apply to children with disabilities who
are convicted as adults under State law
and incarcerated in adult prisons:

(i) The requirements contained in
§300.160 and § 300.320(a)(6) (relating to
participation of children with
disabilities in general assessments).

(ii) The requirements in § 300.320(b)
(relating to transition planning and
transition services), do not apply with
respect to the children whose eligibility
under Part B of the Act will end,
because of their age, before they will be
eligible to be released from prison based
on consideration of their sentence and
eligibility for early release.

(2) Modifications of IEP or placement.

(i) Subject to paragraph (c)(2)(ii) of
this section, the IEP Team of a child
with a disability who is convicted as an
adult under State law and incarcerated
in an adult prison may modify the
child’s IEP or placement if the State has
demonstrated a bona fide security or
compelling penological interest that
cannot otherwise be accommodated.

(ii) The requirements of §§ 300.320
(relating to IEPs), and 300.112 (relating
to LRE), do not apply with respect to the
modifications described in paragraph
(c)(1) of this section.

(Authority: 20 U.S.C. 1412(a)(1),
1412(a)(12)(A)(i), 1414(d)(3), (4)(B), and (7);
and 1414(e))

§300.325 Private school placements by
public agencies.

(a) Developing IEPs. (1) Before a
public agency places a child with a
disability in, or refers a child to, a
private school or facility, the agency
must initiate and conduct a meeting to
develop an IEP for the child in
accordance with §§300.320 and
300.324.

(2) The agency must ensure that a
representative of the private school or
facility attends the meeting. If the
representative cannot attend, the agency
must use other methods to ensure
participation by the private school or

facility, including individual or
conference telephone calls.

(b) Reviewing and revising IEPs. (1)
After a child with a disability enters a
private school or facility, any meetings
to review and revise the child’s IEP may
be initiated and conducted by the
private school or facility at the
discretion of the public agency.

(2) If the private school or facility
initiates and conducts these meetings,
the public agency must ensure that the
parents and an agency representative—

(i) Are involved in any decision about
the child’s IEP; and

(ii) Agree to any proposed changes in
the IEP before those changes are
implemented.

(c) Responsibility. Even if a private
school or facility implements a child’s
IEP, responsibility for compliance with
this part remains with the public agency
and the SEA.

(Authority: 20 U.S.C. 1412(a)(10)(B))
§300.326 [Reserved]

§300.327 Educational placements.
Consistent with § 300.501(c), each
public agency must ensure that the
parents of each child with a disability
are members of any group that makes

decisions on the educational placement
of their child.

(Authority: 20 U.S.C. 1414(e))

§300.328 Alternative means of meeting
participation.

When conducting IEP Team meetings
and placement meetings pursuant to
this subpart, and Subpart E, and
carrying out administrative matters
under section 615 of the Act (such as
scheduling, exchange of witness lists,
and status conferences), the parent of a
child with a disability and a public
agency may agree to use alternative
means of meeting participation, such as
video conferences and conference calls.

(Authority: 20 U.S.C. 1414(f))

Subpart E—Procedural Safeguards

Due Process Procedures for Parents and
Children

§300.500 Responsibility of SEA and other
public agencies.

Each SEA must ensure that each
public agency establishes, maintains,
and implements procedural safeguards
that meet the requirements of §§ 300.500
through 300.536.

(Authority: 20 U.S.C. 1415(a))

§300.501 Opportunity to examine records;
parent participation in meetings.

(a) Opportunity to examine records.
The parents of a child with a disability
must be afforded, in accordance with

the procedures of §§ 300.610 through
300.628, an opportunity to inspect and
review all education records with
respect to—

(1) The identification, evaluation, and
educational placement of the child; and

(2) The provision of FAPE to the
child.

(b) Parent participation in meetings.
(1) The parents of a child with a
disability must be afforded an
opportunity to participate in meetings
with respect to—

(i) The identification, evaluation, and
educational placement of the child; and

(ii) The provision of FAPE to the
child.

(2) Each public agency must provide
notice consistent with § 300.322(a)(1)
and (b)(1) to ensure that parents of
children with disabilities have the
opportunity to participate in meetings
described in paragraph (b)(1) of this
section.

(3) A meeting does not include
informal or unscheduled conversations
involving public agency personnel and
conversations on issues such as teaching
methodology, lesson plans, or
coordination of service provision if
those issues are not addressed in the
child’s IEP. A meeting also does not
include preparatory activities that
public agency personnel engage in to
develop a proposal or response to a
parent proposal that will be discussed at
a later meeting.

(c) Parent involvement in placement
decisions. (1) Each public agency must
ensure that a parent of each child with
a disability is a member of any group
that makes decisions on the educational
placement of the parent’s child.

(2) In implementing the requirements
of paragraph (c)(1) of this section, the
public agency must use procedures
consistent with the procedures
described in § 300.322(a) through (b)(1).

(3) If neither parent can participate in
a meeting in which a decision is to be
made relating to the educational
placement of their child, the public
agency must use other methods to
ensure their participation, including
individual or conference telephone
calls, or video conferencing.

(4) A placement decision may be
made by a group without the
involvement of a parent, if the public
agency is unable to obtain the parent’s
participation in the decision. In this
case, the public agency must have a
record of its attempt to ensure their
involvement.

(Authority: 20 U.S.C. 1414(e), 1415(b)(1))





