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that the term includes a public 
secondary charter school. 

Proposed § 300.36 (Services plan)
would add a new definition that would 
describe the content, development, and 
implementation of plans for parentally-
placed private school children with 
disabilities who have been designated to 
receive services. The definition would 
cross-reference the specific 
requirements for the provision of 
services to parentally-placed private 
school children with disabilities in 
proposed §§ 300.132 and 300.137 
through 300.139. 

Proposed § 300.37 (Secretary) would 
reflect the statutory definition of that 
term in section 602(28) of the Act. 

Proposed §§ 300.38 (Special
education), 300.39 (State), and 300.41 
(Supplementary aids and services)
would be substantively unchanged from 
current regulatory provisions in 
§§ 300.26, 300.27 and 300.28, 
respectively, except that State would be 
revised to reference an exception when 
the term is used in subparts G and H of 
these regulations. Proposed 
§ 300.38(b)(5) would revise the 
definition of vocational education in
current § 300.26(b)(5) to include the 
definition of vocational and technical 
education and the definition of 
vocational and technical education in
the Carl D. Perkins Vocational and 
Applied Technology Act of 1988, as 
amended, 20 U.S.C. 2301, 2302(29) 
would be added in proposed 
§ 300.38(b)(6).

Proposed § 300.42 (Transition
services) would revise the current 
regulatory definition of the term in 
§ 300.29, reflecting new statutory 
language in section 602(34) of the Act. 

New proposed definitions would be 
added in §§ 300.43 and 300.44 reflecting 
the statutory definitions of Universal
design and Ward of the State,
respectively. The definition of Ward of 
the State underscores that the 
determination of whether a child is a 
ward of the State is limited to applicable 
State law. Finally, the current list of 
definitions found in the Education 
Department General Administrative 
Regulations (EDGAR) in § 300.30 would 
be removed as unnecessary, as these 
definitions already apply by their own 
terms, except that the definition of 
Secretary in proposed § 300.37 and 
State educational agency in proposed 
§ 300.40, which are included in the 
current EDGAR list, would be included 
in the proposed regulation because they 
also are defined in section 602(28) and 
(32) of the Act. 

Subpart B—State Eligibility 

General
Revised subpart B would incorporate 

current provisions from other subparts 
that, under the current regulations, are 
cross-referenced in subpart B. These 
changes would be consistent with the 
statutory structure. Some of the 
provisions that are consolidated in 
proposed subpart B would include: 
certain provisions related to FAPE, 
currently in subpart C; provisions 
regarding private school children with 
disabilities, currently in subpart D; the 
least restrictive environment (LRE) 
provisions, currently in subpart E; and 
the State complaint procedures, 
currently in subpart F. 

Proposed § 300.100 would revise 
current § 300.110 to provide for the 
submission of a plan that includes 
assurances related to the conditions of 
eligibility for assistance. The 
requirement that States submit copies of 
all State statutes, regulations, and other 
documents would be removed from 
current § 300.110, consistent with the 
changes in Section 612(a) of the Act. 
Consistent with this approach, these 
proposed regulations would eliminate 
from the current regulations throughout 
subpart B all provisions requiring that 
policies and procedures be on file with 
the Secretary. 

FAPE Requirements 
Proposed § 300.101 would incorporate 

the current general FAPE provision in 
§ 300.121(a), and would include a 
reference to the SEA’s obligation to 
make FAPE available to children who 
have been suspended or expelled from 
school, consistent with proposed 
§ 300.530(d). Consistent with changes to 
the statute, the current provisions in 
§ 300.121(b) regarding submission of 
State documentation, such as statutes 
and court orders, would be removed. 
The current provisions in § 300.121(c),
regarding FAPE beginning at age three, 
generally would be retained. The 
current provisions in § 300.121(e),
regarding children advancing from 
grade to grade, also would be retained. 
These provisions provide useful 
information on appropriate 
implementation of public agency 
responsibilities under Part B. Section 
300.121(d) of the current regulations 
would not be retained in these proposed 
regulations. Instead, the obligation to 
ensure the right to FAPE for children 
who have been suspended or expelled 
from school would be addressed in 
proposed § 300.530(d) in subpart E. 

Proposed § 300.102 would retain the 
current exceptions to FAPE in 
§ 300.122. For consistency with the 

statute, references to ‘‘students’’ would 
be changed to ‘‘children.’’ The proposed 
regulation would contain a new 
provision regarding children who are 
eligible for services under section 619 of 
the Act, but who are receiving early 
intervention services under Part C, 
consistent with the statutory language in 
section 612(a)(1)(c) of the Act. Proposed 
§ 300.102(b) also would include a new 
provision that would require that 
information regarding exceptions to 
FAPE be current and accurate. This 
information is necessary for the 
Department to allocate funds accurately 
among the States.

Other FAPE Requirements 
Proposed §§ 300.103, 300.104, and 

300.105(b), regarding methods and 
payments; residential placement; and 
proper functioning of hearing aids 
would retain the provisions from 
§§ 300.301 through 300.303 of the 
current regulations, respectively. 
Proposed § 300.105(a), regarding 
assistive technology, would retain the 
provisions in current § 300.308.

Proposed §§ 300.106 through 300.108, 
regarding extended school year services, 
nonacademic services, and physical 
education, would retain the current 
provisions in § 300.309, § 300.306, and 
§ 300.307, respectively. Proposed 
§ 300.109, regarding a full educational 
opportunity goal, generally would retain 
the current provisions in §§ 300.123 and 
300.124, but would combine them, 
consistent with section 612(a)(2) of the 
Act.

Proposed § 300.110, regarding 
program options, would retain the 
current provisions in § 300.305.

Proposed § 300.111, regarding child 
find, generally would retain the current 
provisions in § 300.125 and, consistent 
with changes in section 612(a)(3) of the 
Act, would specifically reference 
children who are homeless or are wards 
of the State. In addition, proposed 
§ 300.111(b) would incorporate the 
provisions related to developmental 
delay currently in § 300.313(a). The 
proposed regulation would remove the 
current provisions in § 300.313(b)
regarding use of individual disability 
categories and § 300.313(c) regarding a 
common definition of developmental 
delay as they are unnecessary. States 
have the option of using developmental 
delay and other eligibility categories for 
children with disabilities aged three 
through nine and subsets of that age 
range and of using a common 
developmental delay definition for Parts 
B and C of the Act. The proposed 
regulations generally would retain the 
current provisions in § 300.125(a)(2) and 
(d), regarding other children included in 
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300.602 State use of targets and reporting. 
300.603 Secretary’s review and 

determination regarding State 
performance.

300.604 Enforcement. 
300.605 Withholding funds. 
300.606 Public attention. 
300.607 Divided State agency 

responsibility.
300.608 State enforcement. 
300.609 Rule of construction. 

Confidentiality of Information 
300.610 Confidentiality. 
300.611 Definitions. 
300.612 Notice to parents. 
300.613 Access rights. 
300.614 Record of access. 
300.615 Records on more than one child. 
300.616 List of types and locations of 

information.
300.617 Fees. 
300.618 Amendment of records at parent’s

request.
300.619 Opportunity for a hearing. 
300.620 Result of hearing. 
300.621 Hearing procedures. 
300.622 Consent. 
300.623 Safeguards. 
300.624 Destruction of information. 
300.625 Children’s rights. 
300.626 Enforcement. 
300.627 Department use of personally 

identifiable information. 

Reports—Program Information 
300.640 Annual report of children served—

report requirement. 
300.641 Annual report of children served—

information required in the report. 
300.642 Data reporting. 
300.643 Annual report of children served—

certification.
300.644 Annual report of children served—

criteria for counting children. 
300.645 Annual report of children served—

other responsibilities of the SEA. 
300.646 Disproportionality.

Subpart G—Authorization; Allotment; Use 
of Funds; Authorization of Appropriations 
300.700 Grants to States. 
300.701 Outlying areas and freely 

associated States and Secretary of the 
Interior.

300.702 Technical assistance. 
300.703 Allocations to States. 
300.704 State-level activities. 
300.705 Subgrants to local educational 

agencies.
300.706 Allocation for State in which by-

pass is implemented for private school 
children with disabilities. 

300.707 Use of amounts by Secretary of the 
Interior.

300.708 Submission of information. 
300.709 Public participation. 
300.710 Use of Part B funds of the Act. 
300.711 Early intervening services. 
300.712 Payments for education and 

services for Indian children with 
disabilities aged three through five. 

300.713 Plan for coordination of services. 
300.714 Establishment of advisory board. 
300.715 Annual reports. 
300.716 Applicable regulations. 
300.717 Definitions. 

300.718 Acquisition of equipment and 
construction or alteration of facilities.

Subpart H—Preschool Grants for Children 
With Disabilities 

300.800 In general. 
300.801–300.802 Reserved 
300.803 Definition of State. 
300.804 Eligibility. 
300.805 [Reserved] 
300.806 Eligibility for financial assistance. 
300.807 Allocations to States. 
300.808 Increase in funds. 
300.809 Limitations. 
300.810 Decrease in funds. 
300.811 Allocation for State in which by-

pass is implemented for parentally-
placed private school children with 
disabilities.

300.812 Reservation for State activities. 
300.813 State administration. 
300.814 Other State-level activities. 
300.815 Subgrants to local educational 

agencies.
300.816 Allocations to local educational 

agencies.
300.817 Reallocation of local educational 

agency funds. 
300.818 Part C of the Act inapplicable.

Authority: 20 U.S.C. 1221e–3, 1406, 1411–
1419, unless otherwise noted.

Subpart A—General

Purposes and Applicability

§ 300.1 Purposes. 
The purposes of this part are—
(a) To ensure that all children with 

disabilities have available to them a free 
appropriate public education that 
emphasizes special education and 
related services designed to meet their 
unique needs and prepare them for 
further education, employment, and 
independent living; 

(b) To ensure that the rights of 
children with disabilities and their 
parents are protected; 

(c) To assist States, localities, 
educational service agencies, and 
Federal agencies to provide for the 
education of all children with 
disabilities; and 

(d) To assess and ensure the 
effectiveness of efforts to educate 
children with disabilities. 
(Authority: 20 U.S.C. 1400(d))

§ 300.2 Applicability of this part to State 
and local agencies. 

(a) States. This part applies to each 
State that receives payments under Part 
B of the Act, as defined in § 300.4.

(b) Public agencies within the State.
The provisions of this part—

(1) Apply to all political subdivisions 
of the State that are involved in the 
education of children with disabilities, 
including:

(i) The State educational agency 
(SEA).

(ii) Local educational agencies (LEAs), 
educational service agencies (ESAs), 
and public charter schools that are not 
otherwise included as LEAs or ESAs 
and are not a school of an LEA or ESA. 

(iii) Other State agencies and schools 
(such as Departments of Mental Health 
and Welfare and State schools for 
children with deafness or children with 
blindness).

(iv) State and local juvenile and adult 
correctional facilities; and 

(2) Are binding on each public agency 
in the State that provides special 
education and related services to 
children with disabilities, regardless of 
whether that agency is receiving funds 
under Part B of the Act. 

(c) Private schools and facilities. Each
public agency in the State is responsible 
for ensuring that the rights and 
protections under Part B of the Act are 
given to children with disabilities—

(1) Referred to or placed in private 
schools and facilities by that public 
agency; or 

(2) Placed in private schools by their 
parents under the provisions of 
§ 300.148(b)
(Authority: 20 U.S.C. 1412) 

Definitions Used in This Part

§ 300.4 Act. 
Act means the Individuals with 

Disabilities Education Act, as amended. 
(Authority: 20 U.S.C. 1400(a))

§ 300.5 Assistive technology device. 
Assistive technology device means

any item, piece of equipment, or 
product system, whether acquired 
commercially off the shelf, modified, or 
customized, that is used to increase, 
maintain, or improve the functional 
capabilities of a child with a disability. 
The term does not include a medical 
device that is surgically implanted, or 
the replacement of that device. 
(Authority: 20 U.S.C. 1401(1))

§ 300.6 Assistive technology service. 
Assistive technology service means

any service that directly assists a child 
with a disability in the selection, 
acquisition, or use of an assistive 
technology device. The term includes—

(a) The evaluation of the needs of a 
child with a disability, including a 
functional evaluation of the child in the 
child’s customary environment; 

(b) Purchasing, leasing, or otherwise 
providing for the acquisition of assistive 
technology devices by children with 
disabilities;

(c) Selecting, designing, fitting, 
customizing, adapting, applying, 
maintaining, repairing, or replacing 
assistive technology devices; 
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(d) Coordinating and using other 
therapies, interventions, or services 
with assistive technology devices, such 
as those associated with existing 
education and rehabilitation plans and 
programs;

(e) Training or technical assistance for 
a child with a disability or, if 
appropriate, that child’s family; and 

(f) Training or technical assistance for 
professionals (including individuals 
providing education or rehabilitation 
services), employers, or other 
individuals who provide services to, 
employ, or are otherwise substantially 
involved in the major life functions of 
that child. 
(Authority: 20 U.S.C. 1401(2))

§ 300.7 Charter school. 
Charter school has the meaning given 

the term in section 5210(1) of the 
Elementary and Secondary Education 
Act of 1965, as amended, 20 U.S.C. 6301 
et seq. (ESEA).

(Authority: 20 U.S.C. 7221i(1))

§ 300.8 Child with a disability. 
(a) General. (1) Child with a disability

means a child evaluated in accordance 
with §§ 300.304 through 300.311 as 
having mental retardation, a hearing 
impairment (including deafness), a 
speech or language impairment, a visual 
impairment (including blindness), a 
serious emotional disturbance (referred 
to in this part as emotional disturbance), 
an orthopedic impairment, autism, 
traumatic brain injury, an other health 
impairment, a specific learning 
disability, deaf-blindness, or multiple 
disabilities, and who, by reason thereof, 
needs special education and related 
services.

(2)(i) Subject to paragraph (a)(2)(ii) of 
this section, if it is determined, through 
an appropriate evaluation under 
§§ 300.304 through 300.311, that a child 
has one of the disabilities identified in 
paragraph (a)(1) of this section, but only 
needs a related service and not special 
education, the child is not a child with 
a disability under this part. 

(ii) If, consistent with § 300.38(a)(2),
the related service required by the child 
is considered special education rather 
than a related service under State 
standards, the child would be 
determined to be a child with a 
disability under paragraph (a)(1) of this 
section.

(b) Children aged three through nine 
experiencing developmental delays. 
Child with a disability for children aged 
three through nine (or any subset of that 
age range, including ages three through 
five), may, at the discretion of the State 
and the LEA and in accordance with 
§ 300.111(b), include a child—

(1) Who is experiencing 
developmental delays, as defined by the 
State and as measured by appropriate 
diagnostic instruments and procedures, 
in one or more of the following areas: 
Physical development, cognitive 
development, communication 
development, social or emotional 
development, or adaptive development; 
and

(2) Who, by reason thereof, needs 
special education and related services. 

(c) Definitions of disability terms. The
terms used in this definition of a child 
with a disability are defined as follows: 

(1) Autism means a developmental 
disability significantly affecting verbal 
and nonverbal communication and 
social interaction, generally evident 
before age three, that adversely affects a 
child’s educational performance. Other 
characteristics often associated with 
autism are engagement in repetitive 
activities and stereotyped movements, 
resistance to environmental change or 
change in daily routines, and unusual 
responses to sensory experiences. 

(i) Autism does not apply if a child’s
educational performance is adversely 
affected primarily because the child has 
an emotional disturbance, as defined in 
paragraph (c)(4) of this section. 

(ii) A child who manifests the 
characteristics of autism after age three 
could be identified as having autism if 
the criteria in paragraph (c)(1)(i) of this 
section are satisfied.

(2) Deaf-blindness means concomitant 
hearing and visual impairments, the 
combination of which causes such 
severe communication and other 
developmental and educational needs 
that they cannot be accommodated in 
special education programs solely for 
children with deafness or children with 
blindness.

(3) Deafness means a hearing 
impairment that is so severe that the 
child is impaired in processing 
linguistic information through hearing, 
with or without amplification, that 
adversely affects a child’s educational 
performance.

(4)(i) Emotional disturbance means a 
condition exhibiting one or more of the 
following characteristics over a long 
period of time and to a marked degree 
that adversely affects a child’s
educational performance: 

(A) An inability to learn that cannot 
be explained by intellectual, sensory, or 
health factors. 

(B) An inability to build or maintain 
satisfactory interpersonal relationships 
with peers and teachers. 

(C) Inappropriate types of behavior or 
feelings under normal circumstances. 

(D) A general pervasive mood of 
unhappiness or depression. 

(E) A tendency to develop physical 
symptoms or fears associated with 
personal or school problems. 

(ii) Emotional disturbance includes 
schizophrenia. The term does not apply 
to children who are socially 
maladjusted, unless it is determined 
that they have an emotional disturbance 
under paragraph (c)(4)(i) of this section. 

(5) Hearing impairment means an 
impairment in hearing, whether 
permanent or fluctuating, that adversely 
affects a child’s educational 
performance but that is not included 
under the definition of deafness in this 
section.

(6) Mental retardation means
significantly subaverage general 
intellectual functioning, existing 
concurrently with deficits in adaptive 
behavior and manifested during the 
developmental period, that adversely 
affects a child’s educational 
performance.

(7) Multiple disabilities means
concomitant impairments (such as 
mental retardation-blindness, mental 
retardation-orthopedic impairment, 
etc.), the combination of which causes 
such severe educational needs that they 
cannot be accommodated in special 
education programs solely for one of the 
impairments. Multiple disabilities does 
not include deaf-blindness. 

(8) Orthopedic impairment means a 
severe orthopedic impairment that 
adversely affects a child’s educational 
performance. The term includes 
impairments caused by a congenital 
anomaly, impairments caused by 
disease (e.g., poliomyelitis, bone 
tuberculosis, etc.), and impairments 
from other causes (e.g., cerebral palsy, 
amputations, and fractures or burns that 
cause contractures). 

(9) Other health impairment means
having limited strength, vitality or 
alertness, including a heightened 
alertness to environmental stimuli, that 
results in limited alertness with respect 
to the educational environment, that—

(i) Is due to chronic or acute health 
problems such as asthma, attention 
deficit disorder or attention deficit 
hyperactivity disorder, diabetes, 
epilepsy, a heart condition, hemophilia, 
lead poisoning, leukemia, nephritis, 
rheumatic fever, and sickle cell anemia; 
and

(ii) Adversely affects a child’s
educational performance. 

(10) Specific learning disability. (i)
General. Specific learning disability 
means a disorder in one or more of the 
basic psychological processes involved 
in understanding or in using language, 
spoken or written, that may manifest 
itself in the imperfect ability to listen, 
think, speak, read, write, spell, or to do 
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of the services and any transportation 
necessary, consistent with § 300.132,
and is developed and implemented in 
accordance with §§ 300.137 through 
300.139.
(Authority: 20 U.S.C. 1412(a)(10)(A))

§ 300.37 Secretary. 
Secretary means the Secretary of 

Education.
(Authority: 20 U.S.C. 1401(28))

§ 300.38 Special education. 
(a) General. (1) Special education

means specially designed instruction, at 
no cost to the parents, to meet the 
unique needs of a child with a 
disability, including—

(i) Instruction conducted in the 
classroom, in the home, in hospitals and 
institutions, and in other settings; and 

(ii) Instruction in physical education. 
(2) Special education includes each of 

the following, if the services otherwise 
meet the requirements of paragraph 
(a)(1) of this section—

(i) Speech-language pathology 
services, or any other related service, if 
the service is considered special 
education rather than a related service 
under State standards; 

(ii) Travel training; and 
(iii) Vocational education. 
(b) Individual special education terms 

defined. The terms in this definition are 
defined as follows: 

(1) At no cost means that all specially-
designed instruction is provided 
without charge, but does not preclude 
incidental fees that are normally 
charged to nondisabled students or their 
parents as a part of the regular 
education program. 

(2) Physical education:
(i) Means the development of—
(A) Physical and motor fitness; 
(B) Fundamental motor skills and 

patterns; and 
(C) Skills in aquatics, dance, and 

individual and group games and sports 
(including intramural and lifetime 
sports); and 

(ii) Includes special physical 
education, adapted physical education, 
movement education, and motor 
development.

(3) Specially designed instruction
means adapting, as appropriate to the 
needs of an eligible child under this 
part, the content, methodology, or 
delivery of instruction—

(i) To address the unique needs of the 
child that result from the child’s
disability; and 

(ii) To ensure access of the child to 
the general curriculum, so that he or she 
can meet the educational standards 
within the jurisdiction of the public 
agency that apply to all children.

(4) Travel training means providing 
instruction, as appropriate, to children 
with significant cognitive disabilities, 
and any other children with disabilities 
who require this instruction, to enable 
them to—

(i) Develop an awareness of the 
environment in which they live; and 

(ii) Learn the skills necessary to move 
effectively and safely from place to 
place within that environment (e.g., in 
school, in the home, at work, and in the 
community).

(5) Vocational education: means (i) 
organized educational programs that are 
directly related to the preparation of 
individuals for paid or unpaid 
employment, or for additional 
preparation for a career not requiring a 
baccalaureate or advanced degree; and 

(ii) Includes vocational and technical 
education.

(6) Vocational and technical 
education means organized educational 
activities that—

(i) Offer a sequence of courses that—
(A) Provides individuals with the 

rigorous and challenging academic and 
technical knowledge and skills the 
individuals need to prepare for further 
education and for careers (other than 
careers requiring a Master’s or doctoral 
degree) in current or emerging 
employment sectors; 

(B) May include the provision of skills 
or courses necessary to enroll in a 
sequence of courses that meet the 
requirements of this subparagraph; and 

(C) Provides, at the postsecondary 
level, for a 1-year certificate, an 
associate degree, or industry-recognized 
credential; and 

(ii) Include competency-based applied 
learning that contributes to the 
academic knowledge, higher-order 
reasoning and problem-solving skills, 
work attitudes, general employability 
skills, technical skills, and occupation-
specific skills, or an individual. 
(Authority: 20 U.S.C.1401(29))

§ 300.39 State. 

State means each of the 50 States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, and 
each of the outlying areas. 
(Authority: 20 U.S.C. 1401(31))

§ 300.40 State educational agency. 

State educational agency or SEA
means the State board of education or 
other agency or officer primarily 
responsible for the State supervision of 
public elementary schools and 
secondary schools, or, if there is no such 
officer or agency, an officer or agency 
designated by the Governor or by State 
law.

(Authority: 20 U.S.C. 1401(32))

§ 300.41 Supplementary aids and services. 
Supplementary aids and services

means aids, services, and other supports 
that are provided in regular education 
classes or other education-related 
settings to enable children with 
disabilities to be educated with 
nondisabled children to the maximum 
extent appropriate in accordance with 
§§ 300.112 through 300.116. 
(Authority: 20 U.S.C. 1401(33))

§ 300.42 Transition services. 
(a) Transition services means a 

coordinated set of activities for a child 
with a disability that—

(1) Is designed to be within a results-
oriented process, that is focused on 
improving the academic and functional 
achievement of the child with a 
disability to facilitate the child’s
movement from school to post-school 
activities, including postsecondary 
education, vocational education, 
integrated employment (including 
supported employment), continuing and 
adult education, adult services, 
independent living, or community 
participation;

(2) Is based on the individual child’s
needs, taking into account the child’s
strengths, preferences and interests; and 
includes—

(i) Instruction; 
(ii) Related services; 
(iii) Community experiences; 
(iv) The development of employment 

and other post-school adult living 
objectives; and 

(v) If appropriate, acquisition of daily 
living skills and functional vocational 
evaluation.

(b) Transition services for children 
with disabilities may be special 
education, if provided as specially 
designed instruction, or a related 
service, if required to assist a child with 
a disability to benefit from special 
education.
(Authority: 20 U.S.C. 1401(34))

§ 300.43 Universal design. 
Universal design has the meaning 

given the term in section 3 of the 
Assistive Technology Act of 1998, as 
amended, 29 U.S.C. 3002. 
(Authority: 20 U.S.C. 1401(35))

§ 300.44 Ward of the State. 
(a) General. Subject to paragraph (b) of 

this section, ward of the State means a 
child who, as determined by the State 
where the child resides, is—

(1) A foster child; 
(2) A ward of the State; or 
(3) In the custody of a public child 

welfare agency. 
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(b) Exception. Ward of the State does 
not include a foster child who has a 
foster parent who meets the definition 
of a parent in § 300.30.
(Authority: 20 U.S.C. 1401(36))

Subpart B—State Eligibility 

General

§ 300.100 Eligibility for assistance. 
A State is eligible for assistance under 

Part B of the Act for a fiscal year if the 
State submits a plan that provides 
assurances to the Secretary that the 
State has in effect policies and 
procedures to ensure that the State 
meets the conditions in §§ 300.101
through 300.176. 
(Authority: 20 U.S.C. 1412(a)) 

FAPE Requirements

§ 300.101 Free appropriate public 
education (FAPE). 

(a) General. A free appropriate public 
education must be available to all 
children residing in the State between 
the ages of 3 and 21, inclusive, 
including children with disabilities who 
have been suspended or expelled from 
school, as provided for in § 300.530(d).

(b) FAPE for children beginning at age 
3. (1) Each State must ensure that—

(i) The obligation to make FAPE 
available to each eligible child residing 
in the State begins no later than the 
child’s third birthday; and 

(ii) An IEP or an IFSP is in effect for 
the child by that date, in accordance 
with § 300.323(b).

(2) If a child’s third birthday occurs 
during the summer, the child’s IEP 
Team shall determine the date when 
services under the IEP or IFSP will 
begin.

(c) Children advancing from grade to 
grade. (1) Each State must ensure that 
FAPE is available to any individual 
child with a disability who needs 
special education and related services, 
even though the child is advancing from 
grade to grade. 

(2) The determination that a child 
described in paragraph (a) of this 
section is eligible under this part, must 
be made on an individual basis by the 
group responsible within the child’s
LEA for making those determinations. 
(Authority: 20 U.S.C. 1412(a)(1)(A))

§ 300.102 Limitation—exception to FAPE 
for certain ages. 

(a) General. The obligation to make 
FAPE available to all children with 
disabilities does not apply with respect 
to the following: 

(1) Children aged 3, 4, 5, 18, 19, 20, 
or 21 in a State to the extent that its 

application to those children would be 
inconsistent with State law or practice, 
or the order of any court, respecting the 
provision of public education to 
children of those ages. 

(2)(i) Children aged 18 through 21 to 
the extent that State law does not 
require that special education and 
related services under Part B of the Act 
be provided to students with disabilities 
who, in the last educational placement 
prior to their incarceration in an adult 
correctional facility—

(A) Were not actually identified as 
being a child with a disability under 
§ 300.8; and 

(B) Did not have an IEP under Part B 
of the Act. 

(ii) The exception in paragraph 
(a)(2)(i) of this section does not apply to 
children with disabilities, aged 18 
through 21, who—

(A) Had been identified as a child 
with a disability under § 300.8 and had 
received services in accordance with an 
IEP, but who left school prior to their 
incarceration; or 

(B) Did not have an IEP in their last 
educational setting, but who had 
actually been identified as a child with 
a disability under § 300.8.

(3)(i) Children with disabilities who 
have graduated from high school with a 
regular high school diploma. 

(ii) The exception in paragraph 
(a)(3)(i) of this section does not apply to 
students who have graduated but have 
not been awarded a regular high school 
diploma.

(iii) Graduation from high school with 
a regular high school diploma 
constitutes a change in placement, 
requiring written prior notice in 
accordance with § 300.503.

(4) Children with disabilities who are 
eligible under subpart H of this part, but 
who receive early intervention services 
under Part C of the Act. 

(b) Documents relating to exceptions.
The State must assure that the 
information it has provided to the 
Secretary regarding the exceptions in 
paragraph (a) of this section, as required 
by § 300.700 (for purposes of making 
grants to States under this part), is 
current and accurate. 
(Authority: 20 U.S.C. 1412(a)(1)(B)–(C))

Other FAPE Requirements

§ 300.103 FAPE—methods and payments. 
(a) Each State may use whatever State, 

local, Federal, and private sources of 
support are available in the State to 
meet the requirements of this part. For 
example, if it is necessary to place a 
child with a disability in a residential 
facility, a State could use joint 
agreements between the agencies 

involved for sharing the cost of that 
placement.

(b) Nothing in this part relieves an 
insurer or similar third party from an 
otherwise valid obligation to provide or 
to pay for services provided to a child 
with a disability. 

(c) Consistent with § 300.323(c), the 
State must ensure that there is no delay 
in implementing a child’s IEP, including 
any case in which the payment source 
for providing or paying for special 
education and related services to the 
child is being determined. 
(Authority: 20 U.S.C. 1401(8), 1412(a)(1))

§ 300.104 Residential placement. 

If placement in a public or private 
residential program is necessary to 
provide special education and related 
services to a child with a disability, the 
program, including non-medical care 
and room and board, must be at no cost 
to the parents of the child.
(Authority: 20 U.S.C. 1412(a)(1), 
1412(a)(10)(B))

§ 300.105 Assistive technology; proper 
functioning of hearing aids. 

(a)(1) Each public agency must ensure 
that assistive technology devices or 
assistive technology services, or both, as 
those terms are defined in §§ 300.5 and 
300.6, respectively, are made available 
to a child with a disability if required 
as a part of the child’s—

(i) Special education under § 300.36;
(ii) Related services under § 300.34; or 
(iii) Supplementary aids and services 

under §§ 300.38 and 300.114(a)(2)(ii). 
(2) On a case-by-case basis, the use of 

school-purchased assistive technology 
devices in a child’s home or in other 
settings is required if the child’s IEP 
Team determines that the child needs 
access to those devices in order to 
receive FAPE. 

(b) Each public agency must ensure 
that hearing aids worn in school by 
children with hearing impairments, 
including deafness, are functioning 
properly.
(Authority: 20 U.S.C. 1412(a)(1), 
1412(a)(12)(B)(i))

§ 300.106 Extended school year services. 

(a) General. (1) Each public agency 
must ensure that extended school year 
services are available as necessary to 
provide FAPE, consistent with 
paragraph (a)(2) of this section. 

(2) Extended school year services 
must be provided only if a child’s IEP 
team determines, on an individual basis, 
in accordance with §§ 300.320 through 
300.324, that the services are necessary 
for the provision of FAPE to the child. 
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LEA has met the requirement of 
§ 300.133.
(Authority: 20 U.S.C. 1412(a)(10)(A))

§ 300.140 Due process complaints and 
State complaints. 

(a) Due process not applicable, except 
for child find. (1) Except as provided in 
paragraph (a)(2) of this section, the 
procedures in §§ 300.504 through 
300.519 do not apply to complaints that 
an LEA has failed to meet the 
requirements of §§ 300.132 through 
300.139, including the provision of 
services indicated on the child’s
services plan. 

(2) The procedures in §§ 300.504
through 300.519 do apply to complaints 
that an LEA has failed to meet the 
requirements of § 300.131, including the 
requirements of §§ 300.300 through 
300.311.

(b) State complaints. Complaints that 
an SEA or LEA has failed to meet the 
requirements of §§ 300.132 through 
300.144 must be filed under the 
procedures in §§ 300.151 through 
300.153.
(Authority: 20 U.S.C. 1412(a)(10)(A))

§ 300.141 Requirement that funds not 
benefit a private school. 

(a) An LEA may not use funds 
provided under section 611 or 619 of 
the Act to finance the existing level of 
instruction in a private school or to 
otherwise benefit the private school. 

(b) The LEA must use funds provided 
under Part B of the Act to meet the 
special education and related services 
needs of parentally-placed private 
school children with disabilities, but 
not for—

(1) The needs of a private school; or 
(2) The general needs of the students 

enrolled in the private school. 
(Authority: 20 U.S.C. 1412(a)(10)(A))

§ 300.142 Use of personnel. 
(a) Use of public school personnel. An

LEA may use funds available under 
sections 611 and 619 of the Act to make 
public school personnel available in 
other than public facilities—

(1) To the extent necessary to provide 
services under §§ 300.130 through 
300.144 for parentally-placed private 
school children with disabilities; and 

(2) If those services are not normally 
provided by the private school. 

(b) Use of private school personnel.
An LEA may use funds available under 
sections 611 and 619 of the Act to pay 
for the services of an employee of a 
private school to provide services under 
§§ 300.130 through 300.144 if—

(1) The employee performs the 
services outside of his or her regular 
hours of duty; and 

(2) The employee performs the 
services under public supervision and 
control.
(Authority: 20 U.S.C. 1412(a)(10)(A))

§ 300.143 Separate classes prohibited. 

An LEA may not use funds available 
under section 611 or 619 of the Act for 
classes that are organized separately on 
the basis of school enrollment or 
religion of the students if—

(a) The classes are at the same site; 
and

(b) The classes include students 
enrolled in public schools and students 
enrolled in private schools. 
(Authority: 20 U.S.C. 1412(a)(10)(A))

§ 300.144 Property, equipment, and 
supplies.

(a) A public agency must control and 
administer the funds used to provide 
special education and related services 
under §§ 300.137 through 300.139, and 
hold title to and administer materials, 
equipment, and property purchased 
with those funds for the uses and 
purposes provided in the Act. 

(b) The public agency may place 
equipment and supplies in a private 
school for the period of time needed for 
the Part B program. 

(c) The public agency must ensure 
that the equipment and supplies placed 
in a private school—

(1) Are used only for Part B purposes; 
and

(2) Can be removed from the private 
school without remodeling the private 
school facility. 

(d) The public agency must remove 
equipment and supplies from a private 
school if—

(1) The equipment and supplies are 
no longer needed for Part B purposes; or 

(2) Removal is necessary to avoid 
unauthorized use of the equipment and 
supplies for other than Part B purposes. 

(e) No funds under Part B of the Act 
may be used for repairs, minor 
remodeling, or construction of private 
school facilities. 
(Authority: 20 U.S.C. 1412(a)(10)(A)(vii)) 

Children With Disabilities in Private 
Schools Placed or Referred by Public 
Agencies

§ 300.145 Applicability of §§ 300.145
through 300.147. 

Sections 300.146 through 300.147 
apply only to children with disabilities 
who are or have been placed in or 
referred to a private school or facility by 
a public agency as a means of providing 
special education and related services. 
(Authority: 20 U.S.C. 1412(a)(10)(B))

§ 300.146 Responsibility of State 
educational agency. 

Each SEA must ensure that a child 
with a disability who is placed in or 
referred to a private school or facility by 
a public agency—

(a) Is provided special education and 
related services—

(1) In conformance with an IEP that 
meets the requirements of §§ 300.320
through 300.325; and 

(2) At no cost to the parents; 
(b) Is provided an education that 

meets the standards that apply to 
education provided by the SEA and 
LEAs including the requirements of this 
part, except for § 300.18 and 
§ 300.156(c); and 

(c) Has all of the rights of a child with 
a disability who is served by a public 
agency.
(Authority: 20 U.S.C. 1412(a)(10)(B))

§ 300.147 Implementation by State 
educational agency. 

In implementing § 300.146, the SEA 
must—

(a) Monitor compliance through 
procedures such as written reports, on-
site visits, and parent questionnaires; 

(b) Disseminate copies of applicable 
standards to each private school and 
facility to which a public agency has 
referred or placed a child with a 
disability; and 

(c) Provide an opportunity for those 
private schools and facilities to 
participate in the development and 
revision of State standards that apply to 
them.
(Authority: 20 U.S.C. 1412(a)(10)(B)) 

Children With Disabilities Enrolled by 
Their Parents in Private Schools When 
FAPE Is at Issue

§ 300.148 Placement of children by 
parents if FAPE Is at issue. 

(a) General. This part does not require 
an LEA to pay for the cost of education, 
including special education and related 
services, of a child with a disability at 
a private school or facility if that agency 
made FAPE available to the child and 
the parents elected to place the child in 
a private school or facility. However, the 
public agency must include that child in 
the population whose needs are 
addressed consistent with §§ 300.131
through 300.144. 

(b) Reimbursement for private school 
placement. If the parents of a child with 
a disability, who previously received 
special education and related services 
under the authority of a public agency, 
enroll the child in a private preschool, 
elementary school, or secondary school 
without the consent of or referral by the 
public agency, a court or a hearing 
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officer may require the agency to 
reimburse the parents for the cost of that 
enrollment if the court or hearing officer 
finds that the agency had not made 
FAPE available to the child in a timely 
manner prior to that enrollment and that 
the private placement is appropriate. A 
parental placement may be found to be 
appropriate by a hearing officer or a 
court even if it does not meet the State 
standards that apply to education 
provided by the SEA and LEAs. 

(c) Limitation on reimbursement. The
cost of reimbursement described in 
paragraph (b) of this section may be 
reduced or denied—

(1) If—
(i) At the most recent IEP meeting that 

the parents attended prior to removal of 
the child from the public school, the 
parents did not inform the IEP Team 
that they were rejecting the placement 
proposed by the public agency to 
provide FAPE to their child, including 
stating their concerns and their intent to 
enroll their child in a private school at 
public expense; or 

(ii) At least ten (10) business days 
(including any holidays that occur on a 
business day) prior to the removal of the 
child from the public school, the 
parents did not give written notice to 
the public agency of the information 
described in paragraph (c)(1)(i) of this 
section;

(2) If, prior to the parents’ removal of 
the child from the public school, the 
public agency informed the parents, 
through the notice requirements 
described in § 300.503(a)(1), of its intent 
to evaluate the child (including a 
statement of the purpose of the 
evaluation that was appropriate and 
reasonable), but the parents did not 
make the child available for the 
evaluation; or 

(3) Upon a judicial finding of 
unreasonableness with respect to 
actions taken by the parents. 

(d) Exception. Notwithstanding the 
notice requirement in paragraph (c)(1) of 
this section, the cost of 
reimbursement—

(1) Must not be reduced or denied for 
failure to provide the notice if—

(i) The school prevented the parent 
from providing the notice; 

(ii) The parents had not received 
notice, pursuant to section 615 of the 
Act, of the notice requirement in 
paragraph (c)(1) of this section; or 

(iii) Compliance with paragraph (c)(1) 
of this section would likely result in 
physical harm to the child; and 

(2) May, in the discretion of the court 
or a hearing officer, not be reduced or 
denied for failure to provide this notice 
if—

(i) The parent is not literate or cannot 
write in English; or 

(ii) Compliance with paragraph (c)(1) 
of this section would likely result in 
serious emotional harm to the child. 
(Authority: 20 U.S.C. 1412(a)(10)(C))

§ 300.149 State educational agency 
responsibility for general supervision. 

(a) The SEA is responsible for 
ensuring—

(1) That the requirements of this part 
are carried out; and 

(2) That each educational program for 
children with disabilities administered 
within the State, including each 
program administered by any other 
State or local agency (but not including 
elementary schools and secondary 
schools for Indian children operated or 
funded by the Secretary of the 
Interior)—

(i) Is under the general supervision of 
the persons responsible for educational 
programs for children with disabilities 
in the SEA; and 

(ii) Meets the educational standards of 
the SEA (including the requirements of 
this part). 

(3) In carrying out this part with 
respect to homeless children, the 
requirements of subtitle B of title VII of 
the McKinney-Vento Homeless 
Assistance Act (42 U.S.C. 11431 et seq.)
are met. 

(b) The State must have in effect 
policies and procedures to ensure that it 
complies with the monitoring and 
enforcement requirements in §§ 300.600
through 300.602 and §§ 300.606 through 
300.608.

(c) Part B of the Act does not limit the 
responsibility of agencies other than 
educational agencies for providing or 
paying some or all of the costs of FAPE 
to children with disabilities in the State. 

(d) Notwithstanding paragraph (a) of 
this section, the Governor (or another 
individual pursuant to State law) may 
assign to any public agency in the State 
the responsibility of ensuring that the 
requirements of Part B of the Act are 
met with respect to students with 
disabilities who are convicted as adults 
under State law and incarcerated in 
adult prisons. 
(Authority: 20 U.S.C. 1412(a)(11); 1416)

§ 300.150 State educational agency 
implementation of procedural safeguards. 

The SEA (and any agency assigned 
responsibility pursuant to § 300.149(d))
must have in effect procedures to inform 
each public agency of its responsibility 
for ensuring effective implementation of 
procedural safeguards for the children 
with disabilities served by that public 
agency.
(Authority: 20 U.S.C. 1412(a)(11); 1415(a)) 

State Complaint Procedures

§ 300.151 Adoption of State complaint 
procedures.

(a) General. Each SEA must adopt 
written procedures for—

(1) Resolving any complaint, 
including a complaint filed by an 
organization or individual from another 
State, that meets the requirements of 
§ 300.153 by—

(i) Providing for the filing of a 
complaint with the SEA; and 

(ii) At the SEA’s discretion, providing 
for the filing of a complaint with a 
public agency and the right to have the 
SEA review the public agency’s decision 
on the complaint; and 

(2) Widely disseminating to parents 
and other interested individuals, 
including parent training and 
information centers, protection and 
advocacy agencies, independent living 
centers, and other appropriate entities, 
the State procedures under §§ 300.151
through 300.153. 

(b) Remedies for denial of appropriate 
services. In resolving a complaint in 
which the SEA has found a failure to 
provide appropriate services, an SEA, 
pursuant to its general supervisory 
authority under Part B of the Act, must 
address—

(1) The failure to provide appropriate 
services, including corrective action 
appropriate to address the needs of the 
child; and 

(2) Appropriate future provision of 
services for all children with 
disabilities.
(Authority: 20 U.S.C. 1221e–3)

§ 300.152 Minimum State complaint 
procedures.

(a) Time limit; minimum procedures.
Each SEA must include in its complaint 
procedures a time limit of 60 days after 
a complaint is filed under § 300.153 to—

(1) Carry out an independent on-site 
investigation, if the SEA determines that 
an investigation is necessary; 

(2) Give the complainant the 
opportunity to submit additional 
information, either orally or in writing, 
about the allegations in the complaint; 

(3) Provide the public agency with the 
opportunity to respond to the 
complaint, including, at a minimum—

(A) At the discretion of the public 
agency, a proposal to resolve the 
complaint; and 

(B) With the consent of the parent, an 
opportunity for the public agency to 
engage the parent in mediation, or 
alternative means of dispute resolution; 

(4) Review all relevant information 
and make an independent 
determination as to whether the public 
agency is violating a requirement of Part 
B of the Act or of this part; and 
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amount appropriated for section 611 of 
the Act from the preceding fiscal year. 

(iii) Maximum. Notwithstanding
paragraph (c)(2)(ii) of this section, no 
State’s allocation under paragraph (a) of 
this section may exceed the sum of—

(A) The amount the State received 
under section 611 of the Act for the 
preceding fiscal year; and 

(B) That amount multiplied by the 
sum of 1.5 percent and the percentage 
increase in the amount appropriated 
under section 611 of the Act from the 
preceding fiscal year. 

(3) Ratable reduction. If the amount 
available for allocations to States under 
paragraph (c) of this section is 
insufficient to pay those allocations in 
full, those allocations are ratably 
reduced, subject to paragraph (c)(2)(i) of 
this section. 

(d) Decrease in funds. If the amount 
available for allocations to States under 
paragraph (a) of this section for a fiscal 
year is less than the amount allocated to 
the States under section 611 of the Act 
for the preceding fiscal year, those 
allocations are calculated as follows: 

(1) Amounts greater than fiscal year 
1999 allocations. If the amount available 
for allocations under paragraph (a) of 
this section is greater than the amount 
allocated to the States for fiscal year 
1999, each State is allocated the sum 
of—

(i) The amount the State received 
under section 611 of the Act for fiscal 
year 1999; and 

(ii) An amount that bears the same 
relation to any remaining funds as the 
increase the State received under 
section 611 of the Act for the preceding 
fiscal year over fiscal year 1999 bears to 
the total of all such increases for all 
States.

(2) Amounts equal to or less than 
fiscal year 1999 allocations. (i) General.
If the amount available for allocations 
under paragraph (a) of this section is 
equal to or less than the amount 
allocated to the States for fiscal year 
1999, each State is allocated the amount 
it received for fiscal year 1999. 

(ii) Ratable reduction. If the amount 
available for allocations under 
paragraph (d) of this section is 
insufficient to make the allocations 
described in paragraph (d)(2)(i) of this 
section, those allocations are ratably 
reduced.
(Authority: 20 U.S.C. 1411(d))

§ 300.704 State-level activities. 
(a) State administration. (1) For the 

purpose of administering Part B of the 
Act, including paragraph (c) of this 
section, section 619 of the Act, and the 
coordination of activities under Part B 
of the Act with, and providing technical 

assistance to, other programs that 
provide services to children with 
disabilities—

(i) Each State may reserve for each 
fiscal year not more than the maximum 
amount the State was eligible to reserve 
for State administration under section 
611 of the Act for fiscal year 2004 or 
$800,000 (adjusted in accordance with 
paragraph (a)(2) of this section), 
whichever is greater; and 

(ii) Each outlying area may reserve for 
each fiscal year not more than five 
percent of the amount the outlying area 
receives under § 300.701(a) for the fiscal 
year or $35,000, whichever is greater. 

(2) For each fiscal year, beginning 
with fiscal year 2005, the Secretary 
cumulatively adjusts—

(i) The maximum amount the State 
was eligible to reserve for State 
administration under section 611 of the 
Act for fiscal year 2004; and 

(ii) $800,000, by the rate of inflation 
as measured by the percentage increase, 
if any, from the preceding fiscal year in 
the Consumer Price Index For All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor.

(3) Prior to expenditure of funds 
under paragraph (a) of this section, the 
State must certify to the Secretary that 
the arrangements to establish 
responsibility for services pursuant to 
section 612(a)(12)(A) of the Act are 
current.

(4) Funds reserved under paragraph 
(a)(1) of this section may be used for the 
administration of Part C of the Act, if 
the SEA is the lead agency for the State 
under that Part. 

(b) Other State-level activities. (1)
States may reserve a portion of their 
allocations for other State-level 
activities. The maximum amount that a 
State may reserve for other State-level 
activities is as follows: 

(i) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is greater 
than $850,000 and the State opts to 
finance a high cost fund under 
paragraph (c) of this section: 

(A) For fiscal years 2005 and 2006, 10 
percent of the State’s allocation under 
§ 300.703.

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to 10 percent of the State’s
allocation for fiscal year 2006 under 
§ 300.703 adjusted cumulatively for 
inflation.

(ii) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is greater 
than $850,000 and the State opts not to 
finance a high cost fund under 
paragraph (c) of this section—

(A) For fiscal years 2005 and 2006, 
nine percent of the State’s allocation 
under § 300.703.

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to nine percent of the State’s
allocation for fiscal year 2006 adjusted 
cumulatively for inflation. 

(iii) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is less than 
or equal to $850,000 and the State opts 
to finance a high cost fund under 
paragraph (c) of this section: 

(A) For fiscal years 2005 and 2006, 
10.5 percent of the State’s allocation 
under § 300.703.

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to 10.5 percent of the State’s
allocation for fiscal year 2006 under 
§ 300.703 adjusted cumulatively for 
inflation.

(iv) If the amount that the State sets 
aside for State administration under 
paragraph (a) of this section is equal to 
or less than $850,000 and the State opts 
not to finance a high cost fund under 
paragraph (c) of this section: 

(A) For fiscal years 2005 and 2006, 
nine and one-half percent of the State’s
allocation under § 300.703.

(B) For fiscal year 2007 and 
subsequent fiscal years, an amount 
equal to nine and one-half percent of the 
State’s allocation for fiscal year 2006 
under § 300.703 adjusted cumulatively 
for inflation. 

(2) The adjustment for inflation is the 
rate of inflation as measured by the 
percentage of increase, if any, from the 
preceding fiscal year in the Consumer 
Price Index for All Urban Consumers, 
published by the Bureau of Labor 
Statistics of the Department of Labor. 

(3) Some portion of the funds reserved 
under paragraph (b)(1) of this section 
must be used to carry out the following 
activities:

(i) For monitoring, enforcement, and 
complaint investigation; and 

(ii) To establish and implement the 
mediation process required by section 
615(e) of the Act, including providing 
for the costs of mediators and support 
personnel;

(4) Funds reserved under paragraph 
(b)(1) of this section may be used to 
carry out the following activities: 

(i) For support and direct services, 
including technical assistance, 
personnel preparation, and professional 
development and training; 

(ii) To support paperwork reduction 
activities, including expanding the use 
of technology in the IEP process; 

(iii) To assist LEAs in providing 
positive behavioral interventions and 
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supports and mental health services for 
children with disabilities; 

(iv) To improve the use of technology 
in the classroom by children with 
disabilities to enhance learning; 

(v) To support the use of technology, 
including technology with universal 
design principles and assistive 
technology devices, to maximize 
accessibility to the general education 
curriculum for children with 
disabilities;

(vi) Development and implementation 
of transition programs, including 
coordination of services with agencies 
involved in supporting the transition of 
students with disabilities to 
postsecondary activities; 

(vii) To assist LEAs in meeting 
personnel shortages; 

(viii) To support capacity building 
activities and improve the delivery of 
services by LEAs to improve results for 
children with disabilities; 

(ix) Alternative programming for 
children with disabilities who have 
been expelled from school, and services 
for children with disabilities in 
correctional facilities, children enrolled 
in State-operated or State-supported 
schools, and children with disabilities 
in charter schools; 

(x) To support the development and 
provision of appropriate 
accommodations for children with 
disabilities, or the development and 
provision of alternate assessments that 
are valid and reliable for assessing the 
performance of children with 
disabilities, in accordance with sections 
1111(b) and 6111 of the ESEA; and 

(xi) To provide technical assistance to 
schools and LEAs, and direct services, 
including supplemental educational 
services as defined in section 1116(e) of 
the ESEA to children with disabilities, 
in schools or LEAs identified for 
improvement under section 1116 of the 
ESEA on the sole basis of the 
assessment results of the disaggregated 
subgroup of children with disabilities, 
including providing professional 
development to special and regular 
education teachers, who teach children 
with disabilities, based on scientifically 
based research to improve educational 
instruction, in order to improve 
academic achievement to meet or 
exceed the objectives established by the 
State under section 1111(b)(2)(G) of the 
ESEA.

(c) Local educational agency high cost 
fund. (1) In general—

(i) For the purpose of assisting LEAs 
(including a charter school that is an 
LEA or a consortium of LEAs) in 
addressing the needs of high need 
children with disabilities, each State has 
the option to reserve for each fiscal year 

10 percent of the amount of funds the 
State reserves for other State-level 
activities under paragraph (b)(1) of this 
section—

(A) To finance and make 
disbursements from the high cost fund 
to LEAs in accordance with paragraph 
(c) of this section during the first and 
succeeding fiscal years of the high cost 
fund; and 

(B) To support innovative and 
effective ways of cost sharing by the 
State, by an LEA, or among a 
consortium of LEAs, as determined by 
the State in coordination with 
representatives from LEAs, subject to 
paragraph (c)(2)(ii) of this section. 

(ii) For purposes of paragraph (c) of 
this section, local educational agency
includes a charter school that is an LEA, 
or a consortium of LEAs. 

(2) (i) A State must not use any of the 
funds the State reserves pursuant to 
paragraph (c)(1)(i) of this section, which 
are solely for disbursement to LEAs, for 
costs associated with establishing, 
supporting, and otherwise 
administering the fund. The State may 
use funds the State reserves under 
paragraph (a) of this section for those 
administrative costs. 

(ii) A State must not use more than 5 
percent of the funds the State reserves 
pursuant to paragraph (c)(1)(i) of this 
section for each fiscal year to support 
innovative and effective ways of cost 
sharing among consortia of LEAs. 

(3) (i) The SEA must develop, not 
later than 90 days after the State 
reserves funds under paragraph (c)(1)(i) 
of this section, annually review, and 
amend as necessary, a State plan for the 
high cost fund. Such State plan must—

(A) Establish, in consultation and 
coordination with representatives from 
LEAs, a definition of a high need child 
with a disability that, at a minimum—

(1) Addresses the financial impact a 
high need child with a disability has on 
the budget of the child’s LEA; and 

(2) Ensures that the cost of the high 
need child with a disability is greater 
than 3 times the average per pupil 
expenditure (as defined in section 9101 
of the ESEA) in that State; 

(B) Establish eligibility criteria for the 
participation of an LEA that, at a 
minimum, take into account the number 
and percentage of high need children 
with disabilities served by an LEA; 

(C) Establish criteria to ensure that 
placements supported by the fund are 
consistent with the requirements of 
§§ 300.114 through 300.118; 

(D) Develop a funding mechanism 
that provides distributions each fiscal 
year to LEAs that meet the criteria 
developed by the State under paragraph 
(c)(3)(i)(B) of this section; and 

(E) Establish an annual schedule by 
which the SEA must make its 
distributions from the high cost fund 
each fiscal year.

(ii) The State must make its final State 
plan available to the public not less than 
30 days before the beginning of the 
school year, including dissemination of 
such information on the State Web site. 

(4)(i) Each SEA must make all annual 
disbursements from the high cost fund 
established under paragraph (c)(1)(i) of 
this section in accordance with the State 
plan published pursuant to paragraph 
(c)(3) of this section. 

(ii) The costs associated with 
educating a high need child with a 
disability, as defined under paragraph 
(c)(3)(i)(A) of this section, are only those 
costs associated with providing direct 
special education and related services to 
the child that are identified in that 
child’s IEP, including the cost of room 
and board for a residential placement 
determined necessary, consistent with 
§ 300.114, to implement a child’s IEP. 

(iii) The funds in the high cost fund 
remain under the control of the State 
until disbursed to an LEA to support a 
specific child who qualifies under the 
State plan for the high cost funds or 
distributed to LEAs, consistent with 
paragraph (c)(9) of this section. 

(5) The disbursements under 
paragraph (c)(4) of this section must not 
be used to support legal fees, court 
costs, or other costs associated with a 
cause of action brought on behalf of a 
child with a disability to ensure FAPE 
for such child. 

(6) Nothing in paragraph (c) of this 
section —

(i) Limits or conditions the right of a 
child with a disability who is assisted 
under Part B of the Act to receive FAPE 
pursuant to section 612(a)(1) of the Act 
in the least restrictive environment 
pursuant to section 612(a)(5) of the Act; 
or

(ii) Authorizes an SEA or LEA to 
establish a limit on what may be spent 
on the education of a child with a 
disability.

(7) Notwithstanding the provisions of 
paragraphs (c)(1) through (6) of this 
section, a State may use funds reserved 
pursuant to paragraph (c)(1)(i) of this 
section for implementing a placement 
neutral cost sharing and reimbursement 
program of high need, low incidence, 
catastrophic, or extraordinary aid to 
LEAs that provides services to high 
need students based on eligibility 
criteria for such programs that were 
created not later than January 1, 2004, 
and are currently in operation, if such 
program serves children that meet the 
requirement of the definition of a high 
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